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Single-  and  Multi-Prime  Contracting  in 
North  Carolina  Public  Construction 


by  Frayda  S.  Bluestein 


what  IS  THE  BEST  contracting  method  for  the  state  and 
local  governments  in  North  Carolina  to  use  for  large 
building  construction  projects?  For  that  matter,  what  does 
best  mean?  Does  it  mean  lowest  in  cost,  fastest  in  time  to 
completion,  most  efficient  in  terms  of  administration, 
most  fair  (and  if  so,  fair  to  whom?),  least  likely  to  result 
in  costly  and  time-consuming  claims,  most  protective  of 
subcontractors,  most  inclusive  of  minority-  and  women- 
owned  businesses,  or  best  by  some  other  measure? 

Under  a  law  that  dates  back  to  1925,  the  North  Caro- 
lina General  Assembly  requires  cities,  counties,  and  the 
state  to  use  the  multi-prime  method  of  contracting.1  That 
is.  they  must  receive  bids  separately  on  and  contract  sepa- 
rately for  heating,  plumbing,  electrical,  and  general  con- 
tracting work  in  large  construction  projects.  In  1989  the 
General  Assembly  authorized  the  use  of  single-prime 
contracting  in  addition  to — not  instead  of — multi-prime 
contracting  for  any  large  building  project.2  Under  the 
single-prime  method,  the  government  may  take  a  bid  from 
a  single  contractor  for  all  the  construction  work — heating, 
plumbing,  electrical,  and  general.  If  the  government  re- 
ceives bids  using  both  methods  it  must  pick  whichever  is 


The  author  is  an  Institute  of  Government  faculty  member  whose  spe- 
cialties include  local  government  contracting.  This  article  incorporates  the 
summary  of  data  analysis  pertoinied  h>  Michael  Munger,  Pearsall  Associ- 
ate Professoi  ol  State  and  Local  Government,  and  Director  of  the  Master's 
in  Public  Administration  Program.  The  University  of  North  Carolina  at 
Chapel  Hill.  The  author  acknowledges  his  contribution  to  the  article  and  is 
graletul  lor  his  collaboration  on  the  project.  This  article  also  appears  in  Papu- 
la, Government  60  (Spring  1995):  is  25. 

1 .  The  terms  nuilli  prime,  multiple  prime,  and  u-purulc  prune  all  have 
the  same  meaning:  a  method  of  contracting  lor  construction  in  which  the 
owner  awards  scparaic  contracts  foi  specific  categories  of  work,  as  opposed 
to  the  single-prime  method,  in  which  the  owner  awards  a  single  contract  to 
a  general  contractor,  who  then  subcontracts  the  specialty  work  to  other  con- 

2   1989  N<    Sess  Lawsch.  480,  §  I 


the  "'lowest  responsible  bidder"  or  set  of  bidders  for  the 
entire  project.3 

The  1989  General  Assembly  scheduled  the  authori- 
zation for  single-prime  contracting  to  expire  June  30. 
1995.  It  directed  the  State  Building  Commission  to  study 
the  comparative  costs  of  multi-  and  single-prime  contract- 
ing and  report  its  results  to  the  1995  General  Assembly.4 

The  State  Building  Commission  has  completed  its 
study.  This  article  describes  the  analysis  of  the  data  the 
commission  collected  from  governmental  units  that  had 
awarded  construction  contracts  under  the  1989  amend- 
ments. The  author  prepared  the  commission's  final  report 
and  facilitated  several  meetings  of  the  commission  as  it 
discussed  what  to  include  in  its  report  to  the  legislature. 
During  those  meetings,  the  commission  identified  some 
alternative  contracting  methods  it  chose  to  include  in  its 
report  for  the  General  Assembly  to  consider.  The  State 
Building  Commission  approved  its  report,  including  the 
data  analysis  and  recommendations  summarized  here,  on 
February  28,  1995,  and  submitted  it  to  the  General 
Assembly. s 

The  Multi-Prime  and  Single-Prime 
Statute 

When  the  multi-prime  requirement  in  Section  143- 
128  of  the  North  Carolina  General  Statutes  was  first 


3.  N.C.  Gen.  Stat.  143-128(b)  (hereinafter  G.S.). 

4.  1989  Sess  I  aws  ch  480,  *  3 

5.  Frayda  Bluestein.  "Single-  and  Multi-Prime  Contracting  in  North 
Carolina  Public  Construction:  1989-1994:  A  Report  to  the  North  Carolina 
General  Assembly."  This  report,  including  numerous  appendixes,  is  on  file 
in  the  North  Carolina  Department  of  Administration.  State  Construction 
Office,  in  Raleigh. 
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enacted  in  1925,  it  required  cities,  counties,  and  the  state 
to  prepare  specifications  and  receive  bids  separately  for 
projects  costing  over  $10,000  in  two  categories  of  work: 
(1)  heating  and  ventilating  and  (2)  plumbing  and  gas  fit- 
tings. G.S.  143-128  has  been  amended  over  the  years6  to 
increase  the  dollar  amount  of  projects  covered  by  the  law. 
The  current  version  of  the  law  applies  to  contracts  for  the 
erection,  construction,  alteration,  or  repair  of  buildings 
where  the  entire  cost  of  the  work  exceeds  $100,000.  The 
law  has  also  been  amended  to  add  to  the  categories  of 
work  that  must  be  bid  separately.  The  current  categories 
were  established  in  1977  and  have  remained  essentially 
in  this  form: 

•  heating,  ventilating,  air  conditioning  (HVAC) 
and  accessories  and/or  refrigeration  for  cold 
storage,  and  all  work  kindred  thereto; 

•  plumbing  and  gas  fittings  and  accessories,  and 
all  work  kindred  thereto; 

•  electrical  wiring  and  installations,  and  all  work 
kindred  thereto;  and 

•  general  work  relating  to  the  erection,  construc- 
tion, alteration,  repair  of  any  building,  which 
work  is  not  included  in  the  other  three  catego- 
ries.7 

Where  work  in  one  category  is  estimated  to  cost  less  than 
$  1 0,000,  it  can  be  included  in  one  of  the  other  categories.8 
For  example,  if  the  electrical  portion  of  a  construction 
project  were  estimated  to  cost  $8,000.  it  could  be  incor- 
porated into  the  specifications  for  the  general  work,  and 
separate  bids  for  electrical  work  would  not  be  necessary. 

In  1989  the  legislature  considered  several  proposals 
for  revising  G.S.  143-128.  Some  proposals  not  enacted 
would  have  amended  the  statute  to  allow  design-build 
contracting  and  construction  management  in  addition  to 
multi-prime  bidding.  The  rest  of  the  proposals  found  their 
way  into  Chapter  480  of  the  1989  Session  Laws. 

The  most  significant  effect  of  the  1989  amendments 
was  to  allow  single-prime  bidding  in  addition  to,  not  in- 
stead of,  multi-prime  bidding.  Under  the  statute  as 
amended,  when  bids  are  received  under  both  the  multi- 
prime  and  single-prime  methods,  contracts  are  awarded  to 
the  lowest  bidder  or  set  of  bidders  for  the  total  project. 


Single-prime  bidders  must  identify  on  their  bids  the  sub- 
contractors they  have  selected  for  each  category  of  work 
specified  in  the  law  (HVAC,  plumbing,  electrical,  gen-    ' 
eral)^  The  law  also  allows  the  contracting  authority  to 
prequalify  bidders. 

In  addition  the  1989  amendments  established  minor- 
ity participation  requirements.1"  Under  143-128(c),  cities, 
counties,  and  the  state  must  establish  a  percentage  goal  for 
participation  of  minority-owned  businesses"  and  identify 
good  faith  efforts  that  must  be  taken  to  meet  those  goals.12 
Finally  a  new  subsection  (d)  states  that  awards  are  to  be 
made  without  regard  to  race,  religion,  color,  creed,  na- 
tional origin,  sex,  age,  or  handicapping  condition  and 
clarifies  that  the  law  does  not  require  contractors  or 
awarding  authorities  to  award  contracts  or  subcontracts  to 
or  to  purchase  materials  from  minority-owned  businesses 
that  do  not  submit  the  lowest  responsible  bids. 

Both  the  single-prime  contracting  option  and  the 
minority  business  provisions  contained  in  the  1989 
amendments  expire  on  June  30,  1995." 

Judging  the  Effects  of  Single-Prime 
Bidding 

Job  of  the  State  Building  Commission 

When  the  legislature  passed  the  1989  amendments 
allowing  single-prime  contracting,  it  also  set  up  a  mecha- 
nism to  measure  the  effect  of  that  change  on  the  cost  of 
contracting  for  public  entities  throughout  the  state,  giving 
the  State  Construction  Office  and  the  State  Building  Com- 
mission responsibility  for  receiving  and  reporting  on  the 
data  collected. 


6.  In  1929  the  law  was  amended  to  make  multi-prime  contracting 
optional  rather  than  mandatory  (see  1929  N.C.  Sess.  Laws  ch.  46),  but  this 
action  was  repealed  in  the  1931  session,  returning  the  law  to  its  original, 
mandatory  form  (1931  N.C.  Sess.  Laws  ch.  46). 

7.  G.S.  143-128(a). 

8.  For  a  more  detailed  explanation  of  the  law.  see  A.  Fleming 
Bell,  II.  "Bidding  on  Buildings:  The  Requirements  of  G.S.  143-128."  School 
Law  Bulletin  22  (Summer  1491):  8-12. 


9.  G.S.  143-132  was  also  amended  to  define  when  the  three-bid  re- 
quirement contained  in  that  statute  has  been  met  in  cases  where  bids  are  re- 
ceived on  a  multi-prime  and  single-prime  basis.  See  G.S.  143-132(b).  The 
State  Building  Commission  has  produced  guidelines  for  opening  bids  under 
the  law  as  amended.  The  guidelines  are  available  from  the  State  Construc- 
tion Office. 

10.  For  a  more  thorough  discussion  of  minority-  and  women-owned 
business  enterprise  program  requirements  for  North  Carolina  local 
governments,  see  Frayda  S.  Bluestein.  "Minority-  and  Women-Owned  Busi- 
ness Programs  for  Local  School  Units."  School  Law  Bulletin  25  (Summer 
1994):  15-23. 

1 1.  The  statute  includes  blacks.  Hispanics.  Asians.  American  Indians 
or  Alaskan  natives,  and  females  in  its  definition  of  "minority  persons." 

12.  The  law  does  not  establish  a  set-aside  or  quota  and  does  not  re- 
quire that  the  goals  actually  be  met.  only  that  good  faith  efforts  be  made.  The 
statute  does  not  specify  whether  the  good  faith  efforts  must  be  made  by  the 
unit,  the  bidders,  or  both.  It  is  usually  interpreted  to  apply  to  both. 

13.  1989  N.C.  Sess.  Laws  ch.  480.  §  4. 
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Specifically  the  1989  session  law  required  the  fol- 
lowing agencies  to  "monitor  and  study  the  separate  prime 
and  single-prime  contract  systems": 

•  State  Construction  Office  of  the  Department  of 
Administration 

•  Division  of  School  Planning  of  the  Department 
of  Public  Education 

•  Division  of  Human  Resources 

•  North  Carolina  Association  of  County  Commis- 


North  Carolina  League  of  Municipalities 
•       North  Carolina  School  Boards  Association 
North  Carolina  Hospital  Association 

The  law  instructed  these  entities  to  compile  data  on  what 
it  called  "the  total  verifiable  contractual,  legal,  and  admin- 
istrative cost"  to  the  public  for  multi-  and  single-prime 
contracts.  It  directed  the  commission  to  develop  the  nec- 
essary forms  and  procedures  to  survey  public  contracts  let, 
and  it  required  public  bodies  responsible  for  awarding 
contracts  to  supply  records  and  information  as  directed  by 


The  State  Building  Commission 

The  General  Assembly  created  the  State  Building  Com- 

5. 

A  member  of  the  public  appointed  by  the  Gen- 

mission in  1987  to  develop  procedures  to  direct  and  guide 

eral  Assembly  upon  recommendation  of  the 

the  state 

s  capital  facilities  development  and  management 

president  of  the  Senate: 

program 

1  The  commission's  responsibilities  include  se- 

Carl H.  Ricker; 

lecting  designers  for  capital  improvement  projects  and 

architectural    and    ensineerins    consultants    for    state 

6. 

A  licensed  mechanical  contractor  appointed  by 

projects2 

as  well  as  adopting  rules  and  developing  proce- 

the  General  Assembly  upon  recommendation  of 

dures  for  various  aspects  of  the  state  construction  and 

the  Speaker  of  the  House  of  Representatives: 

design  process.  The  State  Construction  Office  provides 

Benny  Hockaday 

staff  for  the  commission  and  the  Department  of  Admin- 

Hockaday Heating  &  Air; 

istration 

provides  offices. 

7. 

An  employee  of  the  university  system  involved 

The 

commission  has  nine  members.  Listed  below  are 

in  capital  facilities  development  appointed  by 

the  statutory  requirements'  for  the  makeup  of  the  commis- 

the governor: 

sion,  along  with  the  members  presently  serving  in  each 

(position  vacant); 

position: 

8. 

A  member  of  the  public  who  is  knowledgeable 

1. 

A  licensed  architect  appointed  by  the  governor: 

in  the  building  construction  or  maintenance  area 

Gordon  Rutherford,  Director.  Facility  Planning 

appointed  by  the  General  Assembly  upon  rec- 

& Design 

ommendation  of  the  president  of  the  Senate: 

The  University  of  North  Carolina  at  Chapel  Hill: 

John  Talbot  Johnson 

2. 

A  registered  engineer  appointed  by  the  General 

John  T.  Johnson  Construction;  and 

Assembly  upon  recommendation  of  the  presi- 

9. 

A  manager  of  physical  plant  operations  whose 

dent  of  the  Senate: 

responsibilities  are  or  were  in  operations  and 

Robert  E.  Turner,  Professional  Engineer; 

maintenance  of  physical  facilities,  appointed  by 

3. 

A  licensed  building  contractor  appointed  by  the 

the  General  Assembly  upon  recommendation  of 

General  Assembly  upon  recommendation  of  the 

the  Speaker  of  the  House  of  Representatives: 

Speaker  of  the  House  of  Representatives: 

Jack  Colby  (Chairman) 

Charles  T.  Wilson.  Jr. 

Director,  Physical  Plant,  University  of  North 
Carolina  at  Greensboro. 

C.T.  Wilson  Construction  Co.,  Inc.; 

4. 

A  licensed  electrical  contractor  appointed  by  the 
governor: 

1. 

See  generally  G.S.  143.  Art.  SB;  G.S.  143-135.25. 

Eugene  L.  Presley 

2.  The  commission  does  not  make  the  final  selection  of  designers  or 

consultants  lor  university,  community  college,  or  General  Assembly  projects. 

Hayes  &  Lunsford  Electrical  Contractor,  Inc.; 

3. 

See  G.S.  143.25(c). 
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the  commission.  Finally,  the  law  required  that  the  data  be 
compiled  and  analyzed  in  a  report  made  to  the  1 995  Gen- 
eral Assembly. 

Data  Collection  and  Analysis 

The  State  Construction  Office  and  the  State  Build- 
ing Commission  developed  a  survey  to  study  contract 
costs  under  the  single-prime  and  multi-prime  methods. 
The  commission  discussed  how  best  to  capture  the  "total 
verifiable  contractual,  legal,  and  administrative  cost"  as 
directed  by  the  General  Assembly.  The  commission  sent 
the  first  draft  of  the  survey  through  a  review  process,  ask- 
ing reporting  entities  for  input  and  comment. 

This  process  resulted  in  the  development  of  two 
separate  survey  forms  and  a  set  of  instructions  for  each. 
The  first  form  was  the  individual  Public  Contract  Project 
Information  form  (SBC  89-01).  which  would  detail  the 
history  of  single-  and  multi-prime  bids  received  on  a 
project  as  well  as  the  costs  of  the  contract  once  awarded. 
An  89-01  form  was  to  be  completed  by  the  agency  award- 
ing the  contract  for  each  building  construction  project 
estimated  to  cost  over  SI 00,000. l4  The  second  form,  the 
Summary  of  Public  Contract  Information  form  (SBC  89- 
02),  was  to  be  completed  by  each  of  the  reporting  enti- 
ties listed  in  the  law.15  Each  reporting  entity  was  to  use 
the  89-02  form  to  compile  data  from  the  89-01  forms  of 
the  agencies  within  its  jurisdiction.  Thus,  for  example,  the 
League  of  Municipalities  would  be  responsible  for  com- 
pleting the  89-02  form  for  all  projects  of  cities  reported 
on  89-01  forms.  The  instructions  required  89-02  forms  to 
be  submitted  to  the  State  Construction  Office  annually.16 

In  addition  to  preparing  89-01  and  89-02  forms  for 
projects  under  its  own  jurisdiction,  the  State  Construction 


14.  For  state  agencies,  "state  buildings"  are  defined  in  G.S  143-336 
as  including  buildings,  utilities,  and  other  property  developments,  but  not  in- 
cluding the  State  Legislative  Building,  railroads,  highway  structures,  bridge 
structures,  and  projects  owned  by  the  N.C.  Air  Cargo  Airport  Authority.  This 
definition  does  not  govern  projects  by  local  governments,  which  generally 
apply  the  statute  only  to  vertical  construction,  that  is,  to  repair  or  construc- 
tion of  buildings.  Therefore,  state  agencies'  surveys  covered  a  broader  scope 
of  projects  than  those  of  local  governments. 

15.  Although  the  law  listed  seven  reporting  agencies,  only  six  re- 
ported. This  is  because  the  Division  of  School  Planning  and  the  School 
Boards  Association  are  responsible  for  the  same  set  of  contracting  agencies 
and  projects,  and  these  projects  were  reported  only  once. 

16.  The  first  reporting  period  covered  from  June  28,  1989  (the  date 
of  enactment  of  the  law),  to  December  31.  1990.  and  included  all  projects 
for  w hich  contracts  were  awarded  and  final  contract  completion  was  achieved 
during  that  time.  For  each  subsequent  year  the  period  ran  from  January 
through  December,  with  reports  due  by  January  3 1  of  the  following  year.  The 
State  Building  Commission  determined  that  it  was  not  necessary  to  continue 
receiving  reports  after  the  data  analysis  was  begun,  since  the  data  they  con- 
tained could  not  be  included  in  the  analysis  after  that  point.  Therefore  agen- 
cies were  instructed  not  to  complete  surveys  for  projects  completed  after  June 
30.  1994. 


Office  collected  the  89-02  forms  from  the  responding 
entities  and  compiled  the  89-02  data  in  order  to  prepare 
interim  reports.  These  interim  reports  were  forwarded  to    ' 
the  North  Carolina  General  Assembly's  Joint  Legislative 
Commission  on  Governmental  Operations.17 

In  April  1994  the  commission  solicited  proposals 
from  consultants  to  analyze  the  data  collected  on  the  89- 
01  and  89-02  forms.  The  commission  contracted  with  The 
University  of  North  Carolina  at  Chapel  Hill  to  conduct  the 
analysis.18 

The  Data 

The  consultants  first  reviewed  both  the  89-0 1  and  the 
89-02  forms.  They  concluded  that  the  89-02  forms,  which 
contained  the  annual  summary  of  89-01  forms,  did  not 
provide  the  specific  data  necessary  for  comparison  of  the 
two  contracting  methods  as  called  for  in  the  legislation. 
They  determined  that  a  more  accurate  comparison  would 
result  from  analyzing  the  original  data  from  the  89-01 
forms. 

According  to  records  compiled  by  the  State  Con- 
struction Office,  a  total  of  1.137  89-01  forms  were  filled 
out  by  contracting  agencies  for  projects  undertaken  be- 
tween June  28,  1989  (the  date  the  legislation  was  enacted), 
and  June  30.  1994  (the  cutoff  date  for  analysis  of  data).19 
However,  the  consultants  were  able  to  obtain  only  1 ,044  ( 
of  these.  Of  the  forms  obtained,  64  were  duplicates,  1 14 
were  from  organizations  that  did  not  construct  any 
projects  within  the  scope  of  the  statute,  and  85  were 
grossly  incomplete  or  contained  information  that  was 
contradictory.  The  cost  data  for  these  263  forms  was 
judged  unusable.  Forty-five  of  these  otherwise  unusable 
forms  contained  adequate  data  about  time,  however,  and 
could  be  used  in  that  portion  of  the  analysis. 

Some  forms  described  projects  that  required  only 
one  construction  discipline.  For  example,  the  replacement 
of  a  heating  and  cooling  system  on  a  public  building,  no 
matter  how  large,  might  be  reported  as  a  contract  for 
HVAC  work  on  an  89-01  form.  Because  the  project  in- 
volved only  one  category  of  work,  multi-prime  bidding  on 
this  project  would  have  been  impossible.  It  could  be  mis- 
leading, however,  to  count  such  a  project  as  single-prime, 


17.  Interim  reports  were  submitted  in  May  1991.  April  1992.  and  May 
1993. 

18.  The  contract  was  performed  by  Michael  Munger.  Department  of 
Political  Science,  and  Frayda  S.  Bluestein,  Institute  of  Government.  The  Uni- 
versity of  North  Carolina  at  Chapel  Hill. 

19.  There  is  no  way  to  know  how  many  projects  were  completed 
during  this  period  that  were  subject  to  G.S.  143-128  but  for  which  no  form 
was  completed. 
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even  though  it  involves  only  one  contract.  This  kind  of 
project  simply  does  not  allow  comparison  between  the 
)  single-  and  multi-prime  methods.  Data  from  368  such 
single-discipline  projects  were  for  the  most  part  judged 
unusable.2" 

In  all,  413  89-01  forms  contained  usable  cost  data. 
Unless  otherwise  noted,  the  analysis  and  conclusions  are 
based  on  the  413  projects  detailed  on  these  forms. 

The  consultants  conducted  a  number  of  interviews 
with  state  and  local  government  employees,  both  in  per- 
son and  by  telephone,  to  check  the  reliability  of  informa- 
tion contained  on  the  89-01  forms  and  to  learn  what 
procedures  were  used  to  complete  them.  In  particular,  the 
consultants  wanted  to  know  how  these  employees'  orga- 
nizations calculated  legal  and  administrative  cost  informa- 
tion supplied  on  the  89-01  forms. 

The  interviews  were  particularly  valuable  in  one  re- 
spect. More  than  90  percent  of  the  organizations  submit- 
ting a  form  reported  zero  legal  or  administrative  costs.  The 
interviews  disclosed,  however,  that  this  was  mostly  be- 
cause the  government  employees  weren't  sure  how  to 
compute  these  costs  in  a  way  that  could  be  verified  or 
backed  up  by  written  records.  Many  of  those  interviewed 
said  there  were  costs  but  listed  none  because  they  were 
hard  to  attribute  or  document.  Although  the  consultants 
)  interviewed  only  a  very  small  number  of  organizations 
submitting  data,  the  consultants  felt  the  responses  were 
representative  of  the  broad  experience  of  public  organi- 
zations completing  forms. 

Finally  the  consultants  noted  that  the  requirements 
of  G.S.  143-128  resulted  in  a  built-in  asymmetry  in  the 
data:  There  were  many  more  multi-prime  than  single- 
prime  contracts  available  for  study.  Under  the  law, 
projects  must  always  be  bid  multi-prime  but  may  also  be 
bid  single-prime  at  the  option  of  the  governmental  unit 
bidding  the  project.  Since,  according  to  the  data,  sets  of 
multi-prime  bids  constituted  the  "lowest  responsible"  bid 
three-quarters  of  the  time,  there  were  relatively  few 
single-prime  contracts  to  use  for  comparison  of  contract 
cost  and  time  data.  The  consultants  compared  the  data  that 
was  available  and  offered  information  and  interpretation 
supported  by  that  data,  but  the  results  should  be  viewed 
in  light  of  the  fundamental  asymmetry  of  data  resulting 
from  the  procedure  mandated  by  law. 


the  "lime 


comple- 


20.  These  projects  were  included,  howe 
uon"  analysis 

21.  The  tonm  completed  h\  the  State  Construction  Office  do  reflec 
that  agency's  allocation  ol  administrative  and  legal  eosis  for  each  project. 


How  Multi-Prime  and  Single-Prime 
Compared 

The  consultants  compared  projects  on  five  separate 
bases:  (1 )  time  to  completion,  (2)  bid  prices.  (3)  cost  per 
square  foot,  (4)  administrative  costs,  and  (5)  change  or- 
ders. In  each  case,  the  goal  of  the  analysis  was  to  com- 
pare information  on  the  surveys  and  identify  differences 
between  the  multi-prime  and  single-prime  forms  of  con- 
tracting. Following  is  a  summary  of  the  conclusions 
drawn  from  the  data  collected  in  the  89-0 1  forms. 

Time  to  completion.  There  appeared  to  be  no  sta- 
tistically significant  difference  between  the  single-  and 
multi-prime  contracting  forms  in  time  to  completion. 
However,  many  projects  take  much  longer  than  the  ini- 
tial contract  time  to  complete.  Looking  just  at  "late" 
projects,  multi-primes  had  a  longer  average  time  to 
completion.  That  is,  in  projects  where  there  were  signifi- 
cant difficulties  or  delays,  the  delays  for  multi-prime 
projects  were  more  than  a  month  longer  than  those  for 
single-prime. 

Bid  prices.  Overall,  more  than  three-quarters  of  the 
projects  analyzed  were  won  by  multi-prime  contractors. 
Of  those  projects  that  were  bid  both  ways,  the  same  three- 
quarters  proportion  holds,  with  the  lowest  responsible  bid 
coming  from  a  set  of  multi-primes  76  percent  of  the  time. 
The  average  difference  in  the  lowest  bid  prices  for  the  two 
types  of  contracts  (on  projects  bid  both  ways),  however, 
was  fairly  small:  about  $15,000,  or  less  than  1.6  percent 
of  mean  project  cost. 

Cost  per  square  foot.  Excluding  administrative,  le- 
gal, and  other  post-contractual  costs,  there  was  no  evi- 
dence of  any  difference  between  cost  per  square  foot  for 
single-  and  multi-prime  contracts  overall.  These  results 
also  held  true  when  comparing  costs  for  structures  of  a 
similar  type. 

Administrative  costs.  The  consultants  found  signifi- 
cant problems  in  interpreting  "verifiable  administrative 
costs"  data  on  the  survey  forms.  Interviews  with  a  num- 
ber of  organizations  that  filled  out  the  forms,  and  compari- 
son of  the  data  for  similar  projects,  indicated  that  no 
statistically  reliable  conclusions  on  administrative  costs 
could  be  drawn  from  the  survey  data. 

Change  orders.  The  consultants  found  no  substan- 
tive differences  between  the  pattern  of  change  orders  on 
single-  and  multi-prime  projects,  except  for  those  differ- 
ences by  definition  associated  with  the  form  of  contract- 
ing. Change  orders  on  single-prime  projects  were  larger, 
on  average;  change  orders  on  multi-prime  projects  were 
more  numerous.  A  revision  in  a  single-prime  project  may 
be  larger,  however,  precisely  because  there  is  just  one 
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contract;  a  revision  for  a  multi-prime  project  will  require 
more  changes  just  because  there  are  more  contracts. 

Changes  for  the  General  Assembly  to 
Consider 

Alternative  Methods  of  Contracting 

After  considering  the  data  analysis  prepared  by  the 
consultants,  the  commission  invited  each  of  the  agencies 
that  submitted  surveys,  along  with  representatives  from 
professional  organizations  involved  in  public  contracting, 
to  address  the  commission  on  this  issue.22  The  commis- 
sion devoted  several  meetings  in  the  fall  of  1994  to  a 
wide-ranging  discussion  about  public  contracting  in  North 
Carolina.  With  the  assistance  of  a  facilitator,  the  commis- 
sion worked  to  develop  recommendations  that  would  be 
useful  to  the  General  Assembly  as  it  considered  this  is- 
sue in  the  upcoming  legislative  session.  During  these 
meetings,  the  commission  used  the  "ground  rules  for  ef- 
fective groups"  developed  by  Institute  of  Government 
faculty  member  Roger  M.  Schwarz.23  By  following  these 
ground  rules,  which  include  "focus  on  interests  rather  than 
positions"  and  "make  decisions  by  consensus,"24  the  com- 
mission was  able  to  identify  the  underlying  issues  of  con- 
cern to  all  those  involved  in  the  construction  contracting 
process,  to  explore  numerous  options  for  public  contract- 
ing, and  to  relate  each  option  to  the  identified  issues  of 
concern. 

Some  of  the  members  of  the  commission  voiced 
strong  support  for  use  of  a  multi-prime-only  method, 
while  others  favored  a  single-prime-only  method;  the 
group  reached  no  consensus  to  favor  either  of  these  two 
options.  However,  commission  members  did  find  four 
alternative  methods  of  contracting  worthy  of  consideration 
by  the  General  Assembly  and  made  several  other  more 
general  recommendations  regarding  the  contracting 
process. 

Overriding  Issues 

The  commission  members  identified  three  main  is- 
sues of  concern  for  all  participants  in  the  Contracting  pro- 
cess. These  issues  are  (1)  ensuring  project  control,  (2) 


list  of  organizations  invited  and  of  those  appearing  before  the 
,  along  with  their  written  statements,  is  contained  in  Appendixes 
E  and  F  of  Frayda  Bluestein.  "Single-  and  Multi-Prime  Contracting  in  North 
Carolina  Public  Construction:  1989-1994."  A  Report  to  the  North  Carolina 
State  Building  Commission. 

23.  See  Roger  M.  Schwarz.  "Groundrules  for  Effective  Groups." 
Popular  Government  54  (Spring  1989):  25-30. 

24.  Schwarz,  "Groundrules."  rule  numbers  4  and  15.  respectively. 


eliminating  bid  shopping,  and  (3)  facilitating  prompt  pay- 
ment of  contractors. 

The  commission  members  felt  that  prompt  payment  ' 
of  contractors  is  an  issue  of  overriding  concern  under  all 
methods  of  contracting  used.  They  noted  that  late  payment 
is  less  of  a  problem  for  traditional  prime  contractors 
(HVAC.  plumbing,  electrical,  and  general)  than  it  is  for 
subcontractors  who  provide  materials  or  labor  to  the 
project  through  the  traditional  primes.  While  the  law  cur- 
rently contains  provisions  for  payment  of  subcontractors,25 
commission  members  felt  that  the  existing  law  should  be 
strengthened. 

Four  Alternative  Contracting  Methods 

The  commission  identified  four  alternative  methods 
of  contracting  that  address  the  issues  described  above  in 
various  ways.  In  addition  the  commission  agreed  that  the 
project  cost  threshold  above  which  the  mandatory  proce- 
dure would  apply  should  be  increased  for  each  of  the 
methods  listed  below.  The  commissioners  did  not  agree 
on  a  threshold  amount  for  each  method  but  did  agree  that 
the  threshold  should  be  no  less  than  $300,000  for  project 
cost  and  that  the  threshold  amount  for  merging  contracts 
should  be  no  less  than  $30,000. 

For  each  method,  this  section  lists  ( 1 )  the  major  com- 
ponents, (2)  a  brief  description  of  those  components,  and       ( 
(3)  how  the  issues  of  concern  identified  by  the  commis- 
sion would  be  addressed  by  the  alternative  method. 

Method  1 

Major  Components 

•  Strengthen  subcontractor  listing  requirements. 

•  Add  provisions  for  a  project  expediter. 

•  Increase  dollar  threshold  for  multi-prime  re- 
quirement. 

Increase  dollar  amount  of  contracts  that  can  be 
merged. 

Description 

This  method  would  retain  the  basic  structure  of  the 
current  multi-prime  system  and  would  increase  the  dol- 
lar threshold  above  which  the  mandatory  multi-prime  re- 
quirement would  apply.  Below  the  new  dollar  threshold, 
the  choice  of  contracting  method  would  be  left  to  the  unit, 
as  under  current  law.26  For  contracts  over  $300,000,  the 


25.  SeeG.S.  143-134.1. 

26.  Of  course  the  requirements  for  formal  competitive  bidding,  which 
are  contained  in  a  different  statute.  G.S.  143-129.  would  not  be  affected  by 
the  changes  in  contracting  method. 
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multi-prime  system  would  be  mandatory,  but  units  would 
have  the  option  of  using  single-prime  contracting  in 
addition  to  multi-prime.  When  using  the  single-prime 
method,  bidders  would  still  be  required  to  list  the  contrac- 
tors they  have  selected  for  each  of  the  areas  of  work  cur- 
rently listed  in  the  statute  (HVAC,  plumbing,  electrical, 
and  general).  However,  the  commission  recommended 
that  the  general  contractor  be  required  under  this  method 
to  use  the  contractors  listed  unless  a  substitution  is  ap- 
proved by  the  unit. 

For  multi-prime  contracts  over  the  dollar  threshold, 
the  commission  recommended  adding  a  provision  allow- 
ing the  unit  to  assign  to  one  contractor  the  role  of  project 
expediter.  The  project  expediter  would  receive  payment 
requests  and  would  be  required  to  approve  them  within  a 
set  period  of  time.  If.  however,  the  expediter  deemed  the 
schedule  (but  not  the  quality)  of  work  to  be  unacceptable, 
the  expediter  could  delay  approval  of  payment  by  filing 
a  documented  objection. 

Issues  Addressed 

The  commission  felt  that  this  method  would  elimi- 
nate the  multi-prime  requirement  for  projects  that  are  too 
small  to  justify  the  use  of  that  system  and  would  increase 
participation  by  small  and  minority  businesses  who  would 
participate  in  contracts  as  subcontractors  rather  than  prime 
contractors.  Requiring  contractors  to  use  listed  subcon- 
tractors would  reduce  bid  shopping.  The  project  expediter 
provisions  would  facilitate  prompt  payment  as  well  as 
allowing  for  more  project  control  and  more  timely 
completion  of  construction. 

Method  2 

Major  Components 

•  Receive  single-prime  bids. 

•  Award  multi-prime  contracts. 

Increase  dollar  threshold  for  multi-prime  re- 
quirement. 

•  Increase  dollar  amount  of  contracts  that  can  be 
merged. 

Description 

In  Method  2.  single-prime  contractors  would  submit 
bids  listing  the  subcontractors  they  would  use  along  with 
the  prices  each  subcontractor  would  charge.  Once  the 
successful  bidder  was  chosen,  separate  contracts  would  be 
awarded  to  each  of  the  contractors  listed  in  the  bid  in  the 
categories  listed  in  the  current  law  (HVAC,  plumbing, 
electrical,  and  general).  Liquidated  damages  would  be 
assessed  to  all  contractors  in  proportion  to  their  percent- 
age of  the  total  cost  of  the  project.  In  all  other  respects. 


the  project  would  function  as  a  multi-prime  contract  from 
the  point  that  contracts  were  awarded. 

Issues  Addressed 

Under  the  present  system,  contractors  do  not  choose 
to  work  together  but  are  chosen  based  on  being  the  lowest 
responsible  bidder  in  their  area  of  work.  Method  2  would 
avoid  the  problems  resulting  from  "bid  day  marriages"  that 
occur  under  the  present  multi-prime  system.  Project  control 
would  be  improved  based  on  the  assumption  that  contrac- 
tors who  have  chosen  to  work  together  will  get  along  better 
on  the  job.  Bid  shopping  would  be  reduced  because  the 
separate  contracts  lock  in  the  subcontractor  bid  amounts 
and  all  of  the  subcontractor  bids  would  be  public.  In  this 
situation  the  unit  might  be  tempted  to  encourage  the  suc- 
cessful bidders  to  meet  lower  subcontractor  bids  that  were 
not  part  of  the  overall  low  bid,  but  there  would  be  no  legal 
obligation  for  a  successful  contractor  to  do  so.  Finally  this 
method  addresses  prompt  payment  concerns  since  pay- 
ment is  made  by  the  unit  directly  rather  than  through  the 
general  contractor. 

Method  3 

Major  Components 

Receive  multi-prime  bids  early. 

•  Award  single-prime  contracts. 

General  contractor  may  choose  subcontractors. 

•  Subcontractors  may  decline. 

Increase  dollar  threshold  for  multi-prime  re- 
quirement. 

Increase  dollar  amount  of  contracts  that  can  be 
merged. 

Description 

This  method  might  be  considered  the  opposite  of 
Method  2.  Rather  than  receiving  single-prime  bids  and 
awarding  multi-prime  contracts,  under  this  method 
bids  would  be  received  on  a  multi-prime  basis  and 
awarded  on  a  single-prime  basis.  Subcontractors  for 
HVAC.  plumbing,  and  electrical  would  submit  bids 
before  the  general  contractors  submit  theirs.  General 
contractors  would  then  choose  from  among  the  sub- 
contractor bids  received.  Subcontractors  could  decline 
offers  from  general  contractors  with  whom  they  prefer  not 
to  work.  General  contractors  would  then  submit  bids 
for  the  entire  project,  and  contracts  would  be  awarded 
on  a  single-prime  basis. 

Issues  Addressed 

Method  3  reduces  bid  shopping,  because  all  sub- 
contractor bids  would  be  established  and  made  public 
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before  opening  and  awarding  bids  for  general  contrac- 
tors. It  also  enhances  project  control  since  there  would 
be  a  single  contract  and  contractors  would  agree  to 
work  together  on  their  own  rather  than  being  matched 
on  bid  day. 

Method  4 

Major  Components 

•  Prebid  multi-prime  contracts. 

Assign  lowest  multi-prime  bids  to  general  con- 
tractors. 

Award  contracts  on  a  single-prime  basis. 
Increase  dollar  threshold  for  multi-prime  re- 
quirement. 

•  Increase  dollar  amount  of  contracts  that  can  be 
merged. 

Description 

Under  Method  4,  "prebids"  for  the  HVAC,  plumbing, 
and  electrical  work  would  be  received  and  opened,  and  the 
lowest  responsible  bidders  in  each  category  would  be  de- 
termined before  opening  final  bids.  General  contractors 
wishing  to  bid  would  be  notified  of  the  successful  subcon- 
tractor bids  and  bid  amounts,  and  would  be  required  to  use 
these  bidders  in  preparing  their  single-prime  bids.  Con- 
tracts would  then  be  awarded  on  a  single-prime  basis. 

Issues  Addressed 

The  single  contract  system  used  in  Method  4  would 
improve  project  control.  This  method  would  also  elimi- 
nate bid  shopping,  because  the  subcontractors  would  be 
identified  through  the  prebid  process. 


Methods  Rejected  as  Inappropriate 

The  commission  members  agreed  that  public  con- 
struction contracts  should  be  let  using  a  public,  competi- 
tive bidding  process.  As  such,  the  commission  determined 
that  certain  methods  of  contracting  are  not  consistent  with 
this  goal.  Specifically,  the  commission  members  recom- 
mended against  the  use  of  the  following  methods: 


1.  design-build  (single  contract  for  design  and 
construction  in  which  construction  contracts      , 
are  not  separately  competitively  bid); 

2.  cost-plus  or  similar  systems  (including  fixed 
fee,  or  cost-plus  with  a  guaranteed  maxi- 
mum) in  which  there  is  no  bidding  process 
that  results  in  a  set  contract  amount  for  the 
project;  and 

3.  construction  management,  in  which  the  unit 
contracts  with  a  third  party  (other  than  the 
contractor  or  design  professional  on  the 
project)  to  manage  the  project  on  behalf  of 
the  unit. 

In  addition,  the  commission  felt  that  local  acts  exempt- 
ing particular  units  of  government  from  the  bidding  re- 
quirements should  be  discouraged. 

Conclusion 

The  State  Building  Commission's  report  does  not 
answer  the  question:  Which  contracting  method  is  best? 
It  is  equally  clear  that  the  data  collected  over  the  past 
five  years  and  the  analysis  of  that  data  as  set  forth  in  the 
commission  report  do  not  conclusively  answer  and  will 
not  lay  to  rest  the  question  of  which  method  of  contract- 
ing is  most  cost  effective.  However,  the  approach  taken 
by  the  commission  during  its  discussion  of  contracting 
methods  allowed  that  body  to  identify  many  of  the  un- 
derlying issues  that  arise  in  the  construction  contracting 
process  and  to  reach  consensus  on  possible  solutions  to 
some  of  these  problems.  Other  issues,  including  fairness, 
ease  of  administration,  and  access  to  contracts  by  various 
sectors  of  the  contracting  community,  will  no  doubt  be 
debated  if  the  legislature  takes  up  this  issue.27  ■ 


27.  Given  the  number  of  local  and  state  agencies  affected  by  G.S.  143- 
128,  it  is  difficult  to  imagine  that  the  issue  would  not  be  taken  up  during  this 
legislative  session.  However,  the  sunset  provision  in  the  current  law  does  not 
require  any  action  by  the  General  Assembly.  If  no  action  is  taken,  the  single- 
prime  option  and  minority  business  enterprise  provisions  enacted  in  1989  will 
simply  expire. 


Sexual  Misconduct  of  School  Employees: 

Supervisory  School  Officials'  Liability 

under  Section  1983 


by  Freddie  Lane,  Jr. 


WHEN  SCHOOLCHILDREN  are  sexually  abused  by 
school  employees,  such  as  teachers  or  counselors,  many  of 
these  students  turn  to  the  courts  to  vindicate  their  injuries. 
They  may  sue  the  employee  who  abused  them,  or  they 
may  sue  school  officials  who  supervised  that  employee — 
that  is.  principals,  assistant  principals,  and  superintendents, 
as  well  as  school  boards  and  individual  board  members. 
This  article  will  discuss  solely  lawsuits  designed  to  recover 
monetary  compensation  from  supervisory  school  officials, 
not  the  abuser  or  the  school  board. 

Students  who  have  been  abused  may  seek  both  state 
and  federal  law  remedies.  Under  North  Carolina  law  a  stu- 
dent may  sue  school  officials  for  negligent  supervision, 
alleging  that  they  failed  to  supervise  the  abusing  employ- 
ees adequately  and  that  this  failure  allowed  an  incident  to 
occur  that  caused  injury  to  the  student.  To  succeed  in  court, 
the  student  must  allege  and  prove  that 

1 .  school  officials  owed  a  legal  duty  to  prevent  his  or 
her  injuries. 

2.  the  officials  breached  that  duty  by  failing  to  exer- 
cise proper  care  in  performing  it. 

3.  the  breach  caused  the  student's  injury,  and 

4.  the  injury  was  one  that  was  reasonably  foreseeable 
under  the  existing  conditions.1 


The  author  is  a  graduate  of  North  Carolina  (  i-iiir.il  I  mversity  School 

of  Law;  he  was  a  law  clerk  at  the  Institute  of  Government  in  the  summer  of  1994. 

I.  See,  e.g.,  Patterson  v.  Pierce.  1 15  N.C.  App.  142,  144.  443  S.E.2d 


Because  a  public  school  is  a  branch  of  state  govern- 
ment, school  officials  and  school  boards  often  are  protected 
against  such  liability  by  state  law  governmental  immunity. 
Governmental  immunity  precludes  a  student  from  bring- 
ing a  negligence  action  against  a  governmental  agent,  such 
as  a  school  official  or  school  board,  even  if  that  negligence 
caused  the  student's  injury.  The  board  may  waive  its  gov- 
ernmental immunity,  however,  by  purchasing  liability  in- 
surance.2 Immunity  exists  to  the  extent  that  the  school's 
liability  insurance  does  not  cover  the  particular  injury 
suffered.' 

Therefore  some  student-victims  seek  an  additional  or 
alternative  ground  under  federal  law  to  be  compensated  for 

770.  772.  rev.  denied,  337  N.C.  803.  449  S.E.  2d  749  (1994);  Westbrook  v. 
Cobb.  105  N.C.  App.  64.  67.  411  S.E.2d  651,  653  (1992);  Waltz  v.  Wake 
Count)  Bd.  of  Educ.,  104  N.C.  App.  302.  303.  409  S.E.2d  106.  107  (1991), 
rev  denied,  330  N.C.  6 IS.  412  S.E.  2d  96  (1992). 

2.  N.C.  Gen.  Stat.  5  I  15C-42  states: 

Any  local  board  of  education,  by  securing  liability  insurance 
...  is  hereby  authorized  and  empowered  to  waive  its  govern- 
mental immunity  from  liability  for  damage  by  reason  of  .  .  . 
injury  to  person  .  .  .  caused  by  the  negligence  .  .  .  of  any  agent 
or  employee  of  such  board  of  education  when  acting  within  the 
scope  of  his  authority  or  within  the  course  of  his  employment. 
Such  immunity  shall  be  deemed  to  have  been  waived  by  the  act 
of  obtaining  such  insurance,  but  such  immunity  is  waived  only 
to  the  extent  that  said  board  of  education  is  indemnified  by  in- 
surance for  such  negligence  or  tort. 

3.  Durham  City  Bd.  of  Educ.  v.  Nat'l  Union  Fire  Insurance  Co.,  109 
N.C.  App.  1 52.  162-63,  426  S.E.2d  45 1 .  457.  rev.  denied,  333  N.C  790,  4  )  1 
S.E.  2d  22  (1993). 
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their  injuries.  Students  who  are  sexually  abused  by  school 
employees  may  file  a  claim  in  federal  court  under  Title  42, 
Section  1983,  of  the  U.S.  Code,4  alleging  that  school 
officials,  acting  under  color  of  state  law,  violated  their 
federal  constitutional  or  statutory  rights.  Section  1983  law- 
suits offer  students  two  primary  advantages  over  state  law. 
First,  because  the  claim  is  litigated  in  federal  court,  state 
law  governmental  immunity  does  not  shield  school  offi- 
cials from  being  sued.  Second,  a  judge  has  discretion  to 
order  school  officials  to  pay  for  a  successful  student's  at- 
torney fees.5 

This  article  is  concerned  solely  with  the  theories  of 
constitutional  tort  liability  of  supervisory  school  officials 
under  a  Section  1 983  claim.6  based  on  sexual  misconduct 
of  school  employees  with  students,7  on  the  ground  that 
such  abuse  amounts  to  a  deprivation  of  the  student's  Four- 
teenth Amendment  right  to  bodily  integrity.  The  article 
will  discuss  the  affirmative  defense  of  qualified  immunity, 
which  is  often  asserted  by  school  officials.  Finally,  the  ar- 
ticle will  discuss  theories  under  which  students  may  re- 
cover monetary  compensation  from  school  officials  for 
such  deprivations. 

Section  1983  and  the  Fourteenth 
Amendment 

Section  1983  itself  does  not  create  a  protectable  right; 
it  provides  a  remedy  for  a  person  deprived  of  a  federal 
constitutional  right  by  a  governmental  official.  It  may  be 
used  only  to  enforce  rights  specifically  guaranteed  by  the 
United  States  Constitution  and  selected  federal  statutes.*  It 
is  a  vehicle  by  which  the  injured  party  may  sue  the  gov- 
ernmental official  who  violated  his  or  her  rights  and  force 
that  person  to  pay  damages.9 


4.  42  U.S.C.  §  1983  1 198X)  stales  in  pertinent  part: 

Every  person,  under  color  of  any  statute  .  .  .  custom  or  us- 
age, of  any  state  ....  subjects  or  causes  to  be  subjected,  any 
citizen  of  the  United  States  ...  to  the  deprivation  of  any  rights 
.  .  .  secured  by  the  Constitution  and  laws,  shall  be  liable  to  the 
party  injured.  .  .  . 

5.  42  U.S.C.  §  1988(1988). 

6.  Section  1983  provides  a  remedy  for  the  violation  of  rights  protected 
by  certain  federal  statutes.  This  article,  however,  will  be  concerned  solely  with 
the  constitutional  rights  of  students  that  are  found  in  the  Fourteenth  Amend- 
ment to  the  U.S.  Constitution. 

7.  This  article  will  not  discuss  lawsuits  brought  by  students  against  su- 
pervisory school  officials  for  violations  of  students'  constitutional  rights  by 
other  students.  For  an  examination  of  how  courts  have  interpreted  school  of- 
ficials' constitutional  duty  to  protect  students  from  other  students'  violent  acts, 
see  (Cathy  Schill.  "Violence  among  Students:  Schools'  Liability  under  Section 
1983."  School  Law  Bulletin  24  (Fall  1993). 

8.  Michael  R.  Smith.  "Civil  Liability  for  Violations  of  Federal  Rights." 
in  Education  Law  in  North  Carolina,  ed.  Robert  E.  Phay  (Chapel  Hill,  N.C.: 
Institute  of  Government.  The  University  of  North  Carolina  at  Chapel  Hill. 
1989),  §330  LA.  33-1. 

9.  Id.  at  §  330  LA.  33-2. 


A  lawsuit  under  Section  1983  must  be  based  on  the 
deprivation  of  some  right  guaranteed  by  the  U.S.  Consti-  , 
nation  or  a  federal  statute.  The  Fourteenth  Amendment  to  ' 
the  Constitution  prohibits  any  government  deprivation  of 
"life,  liberty,  or  property  without  due  process  of  law."1" 
The  Due  Process  Clause  has  two  components:  substantive 
due  process  and  procedural  due  process.  The  substantive 
component  has  been  interpreted  to  protect  a  person's  right 
to  be  free  from  unjustified  intrusions  into  bodily  integrity." 
The  procedural  component  guarantees  that  a  person  de- 
prived by  a  governmental  official  of  life,  liberty,  or  prop- 
erty must  be  given  a  reason  for  the  deprivation  and  an 
opportunity  to  challenge  it.12 

A  student  molested  by  a  school  employee  may  be- 
lieve that  this  substantive  due  process  right  has  been  vio- 
lated and  that  the  state  breached  its  constitutional  duty  to 
refrain  from  such  intrusions.  Therefore  a  student-victim 
may  sue  school  officials  under  Section  1983,  alleging  that 
their  failure  to  adequately  supervise  the  abusing  employee 
caused  the  student  to  be  subjected  to  the  deprivation  of  a 
right  secured  by  the  Constitution.  These  claims  are  based 
on  the  theory  that  the  state's  failure  to  protect  students  al- 
lowed an  injury  to  occur,  and  that  failure  violated  a  con- 
stitutional right. 

To  succeed  in  stating  a  claim  under  Section  1983,  an 
injured  student  must  prove  that  ( 1 )  he  or  she  enjoys  a  right 
under  the  Constitution  and  (2)  was  deprived  of  that  right 
(3)  by  school  officials  acting  under  color  of  state  law. 
Courts  dealing  with  these  Section  1983  claims  have  recog- 
nized students'  Fourteenth  Amendment  right  to  be  free 
from  intrusions  into  personal  bodily  integrity  by  school 
employees." Thus  many  Section  1983  suits  may  involve 
the  issue  of  whether  the  student's  right  to  personal  bodily 
integrity  was  violated  when  a  school  official  failed  to  act 
on  knowledge  that  a  student  has  been  or  is  being  sexually 
abused  by  a  school  employee.14 

The  following  case  illustrates  one  situation  in  which 
Section  1983  liability  has  been  found.15  Lynn  Stroud,  a 
biology  teacher,  sexually  molested  Jane  Doe,  a  fifteen- 
year-old  student.  It  was  no  secret  within  the  school  com- 
munity that  Stroud  behaved  inappropriately  toward  a 
number  of  female  students  over  the  course  of  his  employ- 
ment. He  wrote  notes  to  them,  let  them  drive  his  truck. 


10.  U.S.  CONST,  amend.  XIV,  §  2. 

1 1.  See  Ingraham  v.  Wright,  430  U.S.  65 1  ( 1977)  (right  to  be  free  from 
intrusions  on  personal  security  protected  by  the  Due  Process  Clause). 

12.  Smith.   "Civil    Liability   for   Violations   of  Federal    Rights." 
§  3301. C. I.e..  33-3. 

13.  See.  e.g..  Doe  v.  Taylor  Indep.  Sch.  Dist..  15  F.3d  443  (5th  Cir. 
1994).  cert,  denied.  115  S.  Ct.  70  (1994). 

14.  See.  e.g..  Doe  v.  Board  of  Educ.  of  Hononegah.  838  F.  Supp.  1362 
(D.  Neb.  1993). 

15.  Taylor  Indep.  Sch.  Dist..  15  F.3d  443. 


Spring  1995 


School  Law  Bulletin     1 1 


exhibited  explicit  favoritism  toward  them  in  class,  and  of- 
ten touched  them  in  an  overly  familiar  way.  Beginning  in 
I  1985  the  principal  received  reports  about  Stroud's  inappro- 
priate behavior  from  three  parents,  the  school  librarian,  and 
the  school  guidance  counselor.  The  principal  "'down- 
played" the  reports  and  did  not  document  them;  he  did  not 
warn  or  discipline  Stroud,  even  mildly,  for  any  incident  or 
conduct.  In  July  1986  a  new  superintendent  began  work- 
ing for  the  Taylor  Independent  School  District.  The  prin- 
cipal did  not  inform  him  of  any  problems  with  Stroud. 

In  the  fall  of  1986,  Jane  and  Stroud  began  a  sexual 
relationship  that  lasted  during  parts  of  two  school  years. 
The  principal  received  reports  about  Stroud's  inappropri- 
ate behavior  with  Jane,  spoke  to  him,  and,  in  February 
1987,  for  the  first  time  informed  the  superintendent  about 
the  problem.  The  superintendent  instructed  the  principal  to 
speak  with  Stroud  again;  Stroud  denied  any  misconduct. 
The  principal  received  notice  of  Stroud's  continued  sexual 
misconduct  but  did  not  investigate  or  document  any  inci- 
dents. He  once  transferred  out  of  Stroud's  class  a  student 
who  brought  him  love  letters  that  Stroud  had  sent  to  Jane. 
The  principal  gave  no  indication  on  Stroud's  evaluation 
that  his  performance  was  not  fully  satisfactory.  In  a  discus- 
sion with  the  superintendent,  Jane  denied  having  a  sexual 
relationship  with  Stroud,  and  Stroud  made  a  similar  denial 
I  in  a  meeting  with  the  principal.  In  July  1987  possible 
disciplinary  consequences,  including  dismissal,  were  dis- 
cussed for  the  first  time,  and  the  principal  and  superinten- 
dent warned  Stroud  to  stay  away  from  Jane. 

After  summer  vacation  Stroud  and  Jane  resumed  their 
affair.  Finally,  in  October  1987.  after  Jane's  mother  found 
more  love  letters,  the  family  attorney  learned  the  truth 
about  the  relationship  and  reported  the  information  to  the 
superintendent,  who  immediately  suspended  Stroud.  The 
teacher  later  resigned  and  pleaded  guilty  to  criminal 
charges  stemming  from  his  molestation  of  Jane.  Jane  sued 
the  principal  and  the  superintendent. 

As  is  frequently  the  case,  the  school  defendants  as- 
serted affirmative  defenses  to  the  suit  against  them.  The 
principal  and  superintendent  asserted  that  they  could  not  be 
held  liable  because  they  were  entitled  to  qualified  immu- 
nity from  suit. 

Qualified  Immunity 

Often  school  officials  will  claim  qualified  immunity 
to  a  Section  1983  suit.  Qualified  immunity  shields  public 
officials  who  perform  discretionary  functions  from  civil 
liability  if  their  conduct  does  not  violate  clearly  established 
statutory  or  constitutional  rights  that  a  reasonable  person 
would  have  known."1  The  burden  of  establishing  an  entitle- 
ment to  qualified  immunity  is  on  the  officials  seeking  to 


invoke  it.17  Because  the  principal  and  superintendent  in  the 
above  example  asserted  qualified  immunity  to  the  suit,  the 
burden  was  on  them  to  establish  that  they  were  entitled  to 
the  defense. 

The  first  step  in  deciding  whether  school  officials  are 
entitled  to  claim  qualified  immunity  from  the  lawsuit  is  to 
determine  whether  the  Constitution,  through  the  Four- 
teenth Amendment's  substantive  due  process  component, 
protects  public  school  students  from  being  sexually  abused 
by  school  employees.  Next,  the  court  must  decide  whether 
a  reasonable  person  would  have  known  that  school  offi- 
cials owe  a  duty  to  a  student  where  a  subordinate  employee 
violates  that  child's  rights.  Finally,  the  court  must  deter- 
mine whether  school  officials  satisfied  any  duty  with  re- 
spect to  the  student's  right.  If  the  court  determines  that  a 
school  official  established  that  he  or  she  is  entitled  to  quali- 
fied immunity  based  on  any  of  the  foregoing  reasons,  that 
official  cannot  be  held  liable  under  Section  1983,  and  the 
case  will  be  dismissed  against  that  official.18 

Clearly  Established  Constitutional  Right  of 
Students 

To  state  a  cause  of  action  under  Section  1983  for  vio- 
lation of  the  Due  Process  Clause  of  the  Fourteenth  Amend- 
ment,1" plaintiffs  must  show  that  they  have  asserted  a 
recognized  "liberty  or  property"  interest  and  that  they  were 
deprived  of  that  interest,  even  temporarily,  by  someone 
acting  under  color  of  state  law.  Courts  have  analogized  the 
right  to  be  free  from  sexual  abuse  by  a  school  employee  to 
the  right  to  be  free  from  arbitrary  or  capricious  corporal 
punishment  that  is  wholly  unrelated  to  the  legitimate  state 
goal  of  maintaining  an  atmosphere  conducive  to  learning. 
Accordingly,  courts  have  held  that  a  student's  bodily  integ- 
rity is  violated  when  a  school  employee  sexually  abuses 
the  student.2" 

In  Doe  v.  Taylor  Independent  School  Distriet,  the 
school  officials  contended  that  they  were  entitled  to  quali- 
fied immunity  because  Jane  was  not  deprived  of  any  con- 
stitutional right  when  she  was  sexually  molested  by  Stroud, 
a  school  employee.21  The  court  found  that  schoolchildren 
do  have  a  liberty  interest  in  their  bodily  integrity  that  is 
protected  by  the  Due  Process  Clause  of  the  Fourteenth 
Amendment  and  that  sexual  abuse  by  a  school  employee 
violates  that  right.  Therefore  a  school  employee's  sexual 
abuse  of  a  student  violates  her  constitutional  right  to  sub- 
stantive due  process. 


16.  .SV<- Black's  Law  I)i<  iiusuo  s  \u  k.Hi  ed.  I'Wiii 


17.  Taylor  Indep.  Sch.  Dist.,  15  F.3d  443. 

18.  Often  more  than  one  school  official  will  be  named  as  a  defendant 
inaSection  1983  suit. 

lc).  The  Due  Process  Clause  provides  that  no  state  shall  "deprive  a  per- 
son of  life,  liberty  or  property  without  due  process  of  law." 

20.  See,  e.g.,  Taylor  lndep.  Sch.  Dist..  15  F.3d  at  450-58. 

21.  Id.  at  450. 
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Duty  of  School  Officials 

Section  1983  provides  a  claim  against  anyone  who, 
under  color  of  state  law,  deprives  another  of  his  or  her 
constitutional  rights.  This  statute  applies  to  local  govern- 
ment entities  as  well  as  to  persons."  Thus  school  officials 
may  be  held  liable  under  Section  1983.23 

In  Doe  v.  Taylor  Independent  School  District,  school 
officials  contended  that  they  were  entitled  to  qualified  im- 
munity because  even  if  Jane  was  deprived  of  a  constitu- 
tional right  by  Stroud,  school  officials  owed  her  no  duty  in 
connection  with  this  deprivation.24  The  court  rejected  this 
contention,  finding  that  school  officials  have  a  duty  not  to 
callously  disregard  a  student's  constitutional  rights.  Thus 
a  school  official's  liability  arises  only  at  the  point  when  the 
student  shows  that  the  official,  by  action  or  inaction,  dem- 
onstrates a  deliberate  indifference  to  the  student's  rights. 
Using  this  standard,  a  supervisory  school  official  can  be 
held  liable  for  a  subordinate's  violation  of  an  elementary 
or  secondary  school  student's  right  to  bodily  integrity  if  the 
student  establishes  that 

1 .  the  official  learned  of  facts  or  a  pattern  of  inap- 
propriate behavior  by  a  subordinate  pointing 
plainly  toward  the  conclusion  that  the  subordinate 
was  sexually  abusing  the  student; 

2.  the  official  demonstrated  deliberate  indifference 
toward  the  constitutional  right  of  the  student  by 
failing  to  take  action  that  was  necessary  to  pre- 
vent or  stop  the  abuse:  and 

3.  such  failure  caused  a  constitutional  injury  to  the 
student.25 

A  school  official's  duty  with  respect  to  a  violation  of 
a  student's  right  to  bodily  integrity  must  be  clearly  estab- 
lished when  such  violations  took  place.  If  a  public  school 
official  reasonably  could  have  assumed  that  he  or  she 
could  be  deliberately  indifferent  to  or  tacitly  authorize  the 
sexual  molestation  of  a  minor  student  by  a  school  em- 
ployee, the  school  official  could  not  be  held  liable  under 
Section  1983. 

Clearly  Established  Principles  of  Law 

For  a  constitutional  right  or  duty  to  be  clearly  estab- 
lished, an  official  knew  or  reasonably  should  have  known 
that  a  right  existed  and  that  what  he  or  she  is  doing  violates 


that  right.  The  term  "clearly  established"  does  not  require 
that  the  very  action  in  question  has  been  held  unlawful. 
Rather,  it  is  necessary  only  that  the  unlawfulness  of  the  ( 
official's  act  is  apparent  to  him  or  her  in  the  light  of  pre- 
existing law.26  School  officials  are  not  required  to  antici- 
pate developments  in  the  law,  but  they  are  expected  to 
relate  established  law  to  analogous  factual  settings.27  For 
example,  even  though  there  has  been  no  fourth  circuit  de- 
cision holding  that  school  officials  have  a  duty  not  to  be 
deliberately  indifferent  to  a  student's  right.  North  Carolina 
school  officials  are  expected  to  apply  these  principles  when 
confronting  situations  of  sexual  abuse  by  school  employ- 
ees. Courts  dealing  with  the  issue  have  determined  that  a 
student's  right  to  be  free  from  sexual  abuse  and  violations 
of  his  or  her  bodily  integrity  by  school  employees  is  clearly 
established. 

In  Doe  v.  Taylor  Independent  School  District,  school 
officials  contended  that  they  were  entitled  to  qualified  im- 
munity because  even  if  Jane  was  deprived  of  a  constitu- 
tional right  and  they  owed  her  a  duty  with  respect  to  that 
right,  these  issues  of  law  were  not  "clearly  established" 
when  the  violations  took  place.2s  The  court  found  that  this 
right  to  bodily  integrity  was  clearly  established,  at  least  in 
the  fifth  circuit,  when  the  abuse  took  place  and  that  school 
officials  had  a  clearly  established  duty  to  make  a  good- 
faith  effort  to  protect  those  rights  from  being  violated  by 
school  employees.  Even  a  good-faith,  but  ineffective,  re- 
sponse would  satisfy  that  duty. 

Breach  of  Duty 

In  order  to  prove  that  a  supervisory  school  official 
breached  a  constitutional  duty,  the  student  must  show  that 
the  school  official  acted  with  deliberate  indifference  to- 
ward a  subordinate's  violation  of  his  or  her  constitutional 
right  to  bodily  integrity.  Because  deliberate  indifference  is 
a  fact-laden  question,  it  is  impossible  for  courts  to  draw 
bright  lines  in  such  an  inquiry.  Many  good-faith  but  inef- 
fective responses  might  be  sufficient  to  satisfy  a  school 
official's  obligation  in  these  situations  and  preclude  a 
finding  of  deliberate  indifference.21*  Thus  a  school  official 
must  not  demonstrate  deliberate  indifference  to  the  offen- 


22.  Moneil  v.  Department  of  Social  Servs.,  436  U.S.  658  (19781.  (The 
Court  also  held  that  local  government  entities  cannot  be  held  liable  for  the  ac- 
tions of  their  subordinates  under  Section  1983  solely  because  they  are  employ- 
ees.) 

23.  See.  e.g..  Taylor  Indep.  Sch.  Dist..  15  F.3d  at  454. 

24.  Id. 

25.  Id. 


26.  E.g.,  Stoneking  v.  Bradford  Area  Sch.  Dist..  882  F.2d  720.  726  (3d 
Cir.  1989).  cert,  denied.  493  U.S.  1044  (1990)  (to  enjoy  qualified  immunity 
school  officials  must  observe  "general,  well-developed  legal  principles"). 

27.  Snell  v.  Tunnell.  920  F.2d  673.  699  (10th  Cir.  1990).  cert,  denied, 
499  U.S.  976(1991). 

28.  See,  e.g..  Taylor  Indep.  Sch.  Dist..  15  F.3d  at  450. 

29.  In  Doe  v.  Taylor  Independent  School  District,  the  Fifth  Circuit 
Court  of  Appeals  noted  that  if  the  principal  had  warned  the  teacher  sternly 
early  on  to  stay  away  from  Doe  or  risk  termination  and  the  principal  then  re- 
ceived no  later  indication  of  further  misconduct,  the  standard  of  deliberate 
indifference  would  have  been  difficult  to  establish. 
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sive  acts  by  failing  to  take  action  that  is  necessary  to  pre- 
vent or  stop  abuse  by  a  school  employee. 

In  Doe  v.  Taylor  Independent  School  District,  the 
court  of  appeals  held  that  the  superintendent  was  entitled 
to  qualified  immunity,  because  he  had  taken  some 
reasonable  action  when  he  learned  of  the  problem.  In  Feb- 
ruary 1987.  the  first  time  the  superintendent  heard  of  any 
potential  misconduct  by  Stroud,  he  promptly  instructed  the 
principal  to  speak  with  Stroud.  At  this  time,  the  superin- 
tendent was  still  unaware  of  Stroud's  past  behavior.  Imme- 
diately after  the  superintendent  received  a  second  report 
about  Stroud's  inappropriate  behavior  with  two  female 
students  at  a  local  festival,  he  promptly  contacted  the  par- 
ents of  one  of  the  students.  Her  parents  assured  him  that 
she  was  not  even  at  the  festival.  Finally,  the  superintendent 
met  with  Stroud  immediately  after  learning  of  the 
photographs  of  Stroud  that  Jane's  parents  had  found.  The 
superintendent  reprimanded  Stroud  for  his  conduct  and  un- 
equivocally warned  him  of  the  consequences  if  any  further 
misconduct  were  reported.  Thus  the  superintendent's  ac- 
tions were  ineffective,  not  deliberately  indifferent. 

The  court  denied  qualified  immunity  to  the  principal, 
because  his  failure  to  act  demonstrated  deliberate  indiffer- 
ence to  Doe's  right.  The  court  noted  that  by  1987,  the  prin- 
cipal had  received  notice  of  a  pattern  of  inappropriate 
behavior  by  Stroud  that  suggested  misconduct  of  a  sexual 
nature.  He  had  spoken  with  Stroud  in  1985  about  being 
"too  friendly"  with  a  particular  female  student.  He  had 
received  complaints  from  parents  about  Stroud's  favorit- 
ism toward  certain  female  students.  The  school  librarian 
had  reported  to  the  principal  two  occurrences  of  inappro- 
priate behavior  by  Stroud.  The  principal  knew  of  Stroud's 
inappropriate  behavior  with  freshman  girls,  including  Jane, 
at  a  basketball  game.  The  principal  received  reports  about 
Stroud's  inappropriate  behavior  with  Jane  at  the  local  fes- 
tival and  learned  that  Doe's  parents  had  discovered  signed 
photographs  of  Stroud  in  Jane's  possession. 

The  court  found  that  the  principal  knew  of  "facts  or 
a  pattern  of  inappropiate  sexual  behavior  by  Stroud  point- 
ing plainly  toward  the  conclusion  that  he  was  sexually 
abusing  Doe."3"  The  court  also  found  that  the  principal 
"demonstrated  deliberate  indifference  to  the  offensive  acts 
by  failing  to  take  action  that  was  obviously  necessary  to 
prevent  or  stop  Stroud's  abuse.""  This  denial  of  immunity 
means  that  the  lawsuit  will  proceed  against  the  principal 
but  is  dismissed  against  the  superintendent. 

One  concern  that  school  officials  may  have  is  that 
they  will  subject  themselves  to  liability  if  they  act  on  in- 
complete information.  However,  school  officials  are  not 


forced  to  subject  themselves  to  liability  by  acting  on  in- 
complete information.  For  example,  officials  do  not  expose 
themselves  to  liability  by  reporting  the  information  to  a 
superior;  nor  by  advising  a  subordinate  of  rumors  or  infor- 
mation that  the  officials  have  received  and  warning  the 
subordinate  employee  that  severe  disciplinary  action  will 
be  taken  if  the  rumors  are  confirmed;  nor  by  investigating 
plausible  information  of  misconduct  that  continues  to 
come  to  their  attention;  nor  by  holding  a  hearing  to  resolve 
disputes  that  arise  as  to  the  reliability  of  that  information.32 
In  short,  there  are  many  courses  of  action  open  to  school 
officials  that  negate  deliberate  indifference  but  do  not  ex- 
pose officials  to  liability  on  grounds  of  taking  premature 
disciplinary  action  against  a  subordinate. 

Theories  of  Constitutional  Tort 
Recovery  under  Section  1983 

Students  may  establish  Section  1983  liability  against 
school  officials  for  failing  to  prevent  or  stop  a  subordinate 
from  violating  the  students'  clearly  established  constitu- 
tional rights  under  any  of  three  theories.  First,  liability  falls 
on  school  officials  who  create  and  maintain  a  practice, 
custom,  or  policy  that  condones  the  abuse  of  or  injury  to 
students.  Second,  school  officials  are  liable  for  injuries  to 
people  with  whom  they  have  a  "special  relationship."  Fi- 
nally, officials  face  potential  liability  when  they  create  a 
danger  that  causes  student  injury. 

A  Practice,  Custom,  or  Policy  that  Violates 
Protected  Rights 

When  a  state  recklessly,  or  with  deliberate  indiffer- 
ence, maintains  a  practice,  custom,  or  policy  that  causes 
harm,  it  may  be  liable  to  the  victim  under  Section  1983. 
Jane  sued  the  principal  and  superintendent,  claiming  that 
as  Stroud's  supervisors  they  violated  her  substantive  due 
process  right  to  bodily  integrity,  because  they  did  not  take 
appropriate  steps  to  stop  or  prevent  Stroud  from  abusing 
her.  The  court  adopted  the  following  test  to  determine 
whether  supervisory  school  officials  may  be  held  liable  for 
a  subordinate's  violation  of  an  elementary  or  secondary 
school  student's  constitutional  right  to  bodily  integrity  in 
sexual  abuse  cases.  The  plaintiff  must  establish  that 

1 .  the  defendant  learned  of  facts  or  a  pattern  of  inap- 
propriate sexual  behavior  by  a  subordinate  point- 
ing plainly  toward  the  conclusion  that  the 
subordinate  was  sexually  abusing  the  student;  and 

2.  the  defendant  demonstrated  deliberate  indifference 
toward  the  constitutional  rights  of  the  student  by 


30.  Taylor  Indep.  Sch.  Dist.,  15  F.3d  at  457. 

31.  Id. 
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failing  to  take  action  that  was  obviously  necessary 
to  prevent  or  stop  the  abuse;  and 
3.  such  failure  caused  a  constitutional  injury  to  the 
student. 

A  plaintiff  will  often  contend  that  supervisory  school 
officials  violated  his  or  her  substantive  due  process  rights 
in  this  manner.  In  Gates  v.  Unified  School  District 
No.  449,--  a  female  student  brought  suit  under  Section 
1983  alleging  that  her  high  school  principal  acted  with  de- 
liberate indifference  to  or  in  reckless  disregard  of  the 
sexual  assault  committed  against  her  by  her  teacher.  The 
court  found  that  the  principal  did  not  have  notice  of  the 
teacher's  sexual  misconduct,  even  though  a  colleague  (an- 
other teacher)  had  heard  rumors  about  the  sexual  miscon- 
duct and  that  the  teacher  had  told  this  colleague  that  he  was 
sexually  or  romantically  involved  with  several  students  at 
various  times.  Neither  the  colleague  nor  the  plaintiff  re- 
ported to  anyone  prior  to  the  assault  that  the  teacher  had 
fondled  the  plaintiff  on  other  occasions  and  that  she  had 
seen  him  fondle  other  girls. 

The  district  court  granted  qualified  immunity  to  the 
principal,  finding  that  the  principal  did  not  have  notice  of 
violations  of  students*  constitutional  rights  and  so  did  not 
act  with  deliberate  indifference  to  or  in  reckless  disregard 
of  the  plaintiffs  rights.  The  student  appealed.  The  court  of 
appeals  held  that  the  student  did  not  establish  that  the  prin- 
cipal had  any  notice  of  sexual  misconduct  by  the  teacher 
or  that  he  was  deliberately  indifferent  to  or  had  tacitly  au- 
thorized the  teacher's  sexual  abuse  of  the  student. 

The  court  concluded  that  "[a]  claim  seeking  personal 
liability  in  a  civil  rights  suit  must  be  predicated  on  the 
school  official's  personal  involvement;  there  must  be  an 
affirmative  link  to  causally  connect  the  official  with  the 
alleged  violation."34  In  Gates  there  was  "no  affirmative 
link  to  causally  connect .  .  .  [the  principal]  with  the  sexual 
abuse  visited  upon  [plaintiff]  by  [the  teacher]."35  Thus, 
because  no  wrongdoing  could  be  attributed  to  the  princi- 
pal, he  could  not  be  held  liable.  While  the  principal  may 
have  been  negligent  in  failing  to  adequately  investigate 
rumors  of  sexual  misconduct,  liability  under  Section  1983 
must  be  based  on  deliberate  or  reckless  deprivation  of  con- 
stitutional rights  rather  than  mere  negligence. 

In  Stoneking  v.  Bradford  Area  School  District*  a 
former  high  school  band  member  brought  a  Section  1983 
claim  against  the  principal,  assistant  principal,  and  super- 
intendent for  injuries  arising  out  of  the  band  director's 
sexual  assault  on  her.  Prior  to  her  being  abused,  another 


33.  996  F.2d  1035  (10th  Cir.  1993). 

34.  Id.  (citing  Parratt  v.  Taylor.  451  U.S.  527  ( 1981 )]. 

35.  id. 

36.  882  F.2d  720  (3d  Cir.  1989).  cert,  denied.  493  U.S. 


female  band  member  had  reported  to  the  principal  that  the 
band  director  had  attempted  to  sexually  assault  her.  The  .  | 
principal  maintained  a  file  that  contained  other  reports  of  I  I 
sexual  misconduct  by  the  director.  He  told  the  director  that 
he  was  to  have  no  one-on-one  contact  with  female  band 
members.  School  officials  failed  to  take  any  action  to  pro- 
tect the  plaintiff,  even  though  they  were  on  notice  of  com- 
plaints of  sexual  misconduct  by  the  director. 

The  school  officials  claimed  entitlement  to  qualified 
immunity.  The  district  court  denied  their  entitlement  to 
qualified  immunity,  and  they  appealed.  The  court  of  ap- 
peals held  that  the  principal  and  assistant  principal  were 
not  entitled  to  qualified  immunity,  but  the  superintendent 
was  entitled.  The  court  of  appeals  held  that  the  plaintiff 
produced  evidence  sufficient  to  create  a  material  issue  of 
fact  about  the  existence  of  a  custom,  practice,  or  policy  of 
deliberate  indifference  to  misconduct  by  teachers.  The 
court  also  found  that  the  plaintiff  asserted  a  sufficiently 
tenable  theory  that  there  was  an  affirmative  link  between 
her  injury  and  the  policies  and  practices  employed  by 
school  officials  and  affirmative  acts  they  took  in  further- 
ance of  those  policies. 

In  R.  L.  R.  v.  Prague  Public  School  District  I-103,31 
a  teacher  began  a  clandestine  sexual  relationship  with  an 
eighth-grade  student.  Immediately  upon  learning  of  the 
relationship,  the  superintendent  suspended  the  teacher.  The  I 
only  notice  that  the  superintendent  had  about  misconduct 
from  this  teacher  was  knowledge  of  an  unsubstantiated 
rumor  three  years  prior  that  the  teacher  was  seeing  a  high 
school  senior.  The  superintendent  and  the  principal  at  the 
high  school  confronted  the  teacher  and  the  student,  both  of 
whom  denied  the  rumor.  The  superintendent  and  the  prin- 
cipal warned  the  teacher  that  he  would  be  fired  if  he  had 
any  relationship  with  a  student  that  was  other  than  a  pro- 
fessional teacher-pupil  relationship. 

Subsequently,  the  teacher  reported  to  the  principal 
that  a  male  high  school  student  had  accused  the  teacher  of 
trying  to  date  his  girlfriend;  the  superintendent  did  not 
learn  of  this  conversation  for  several  months.  Also,  a  fe- 
male student  told  her  father,  a  school  board  member,  that 
the  teacher  had  discussed  going  dancing  with  her  after  she 
graduated.  The  father  was  not  concerned. 

The  student  sued  the  school  officials  under  Section 
1983,  and  school  officials  claimed  entitlement  to  qualified 
immunity.  The  district  court  held  that  the  student  failed  to 
prove  that  the  school  officials'  actions  deprived  her  of  a 
constitutionally  protected  right,  because  they  confronted 
and  fired  the  teacher  three  days  after  receiving  knowledge 
of  the  relationship.38 


37.  838  F.  Supp.  1526  (W.D.  Okl.  1993). 

38.  Id.  at  1533. 
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Special  Relationship  Doctrine 

Some  controversy  surrounds  the  nature  of  the  rela- 
tionship between  a  school  and  its  students.  Courts  have  not 
been  willing  to  find  a  special  relationship  that  imposes  an 
affirmative  duty  on  the  state  to  protect  citizens  outside  the 
context  of  prisons,  mental  institutions,  and  foster  homes. 
Courts  have  refused  to  "read  the  fourteenth  amendment's 
due  process  clause  as  an  affirmative  charter  of  governmen- 
tal duties."3"  "Only  where  the  state  has  exercised  its  power 
so  as  to  render  an  individual  unable  to  care  for  himself  or 
herself  may  an  affirmative  duty  to  protect  arise."* 

These  courts  distinguish  compulsory  attendance  laws 
from  imprisonment  or  involuntary  hospitalization,  because 
unlike  students,  prisoners  are  wholly  dependent  on  the 
state  for  food,  shelter,  clothing,  and  safety.  It  is  not  within 
their  power  to  provide  for  themselves,  nor  are  they  given 
the  opportunity  to  seek  outside  help  to  meet  their  basic 
needs.41  In  the  school  context,  parents  maintain  control 
over  their  children's  education.  Parents,  not  the  state,  de- 
cide whether  to  send  their  children  to  public  or  private 
schools.  They  maintain  the  power  to  remove  students  from 
classes  and  to  refuse  permission  for  field  trips  as  they  see 
fit.  Additionally,  students  have  meaningful  access  to 
sources  of  help,  because  they  can  leave  the  school  during 
the  day  and  are  completely  free  after  school  hours. 

Public  schools  are  also  distinguished  from  foster 
homes;  a  state  assumes  an  affirmative  duty  to  a  foster  child 
by  actively  approving  families  and  matching  them  with 
children.  The  state,  through  the  foster  parents,  remains  the 
caretaker  and  decision  maker.  In  contrast,  students  depend 
on  parents  who  have  no  similar  relationship  with  the  state. 
A  state  might  owe  an  affirmative  duty  to  protect  children 
it  placed  in  foster  homes.42  Courts  have  declined  to  fit  the 
school  context  into  this  framework  of  a  special  relation- 
ship, however. 

In  J.  O.  v.  Alton  Community  Unit  School  District  ll,43 
a  teacher  sexually  abused  several  schoolchildren.  Their 
parents  brought  an  action  against  the  superintendent  and 
principal  under  Section  1983.  The  district  court  granted  the 
school  officials  qualified  immunity  to  the  Section  1983 
claims  and  remanded  the  case  to  the  state  court,  from 
which  the  case  had  been  removed  by  the  school  officials. 
The  parents  appealed.  The  court  of  appeals  held  that  the 
school  officials  did  not  have  an  affirmative  duty  under  the 
Due  Process  Clause  to  prevent  alleged  sexual  abuse  by  a 


teacher  such  that  breach  of  that  duty  gave  rise  to  a  cogni- 
zable liberty  interest  claim,  in  the  absence  of  a  showing 
that  the  requirement  that  children  attended  school  rendered 
them  incapable  of  caring  for  themselves.44 

The  court  stated  that  "the  due  process  is  not  a  guar- 
antee of  certain  minimal  levels  of  safety  and  security."4' 
and  it  is  not  "an  affirmative  charter  of  governmental  du- 
ties."46 The  court  of  appeals  held  that  "[o]nly  where  a  state 
has  exercised  its  power  so  as  to  render  an  individual  un- 
able to  care  for  himself  or  herself  may  an  affirmative  duty 
to  protect  that  individual  arise."47  More  importantly,  the 
court  stated  that  "the  government,  acting  through  local 
school  administrations,  has  not  rendered  its  schoolchildren 
so  helpless  that  an  affirmative  constitutional  duty  to  pro- 
tect arises.  Whatever  duty  of  protection  does  arise  is  best 
left  to  laws  outside  the  Constitution.  .  .  ."4S  The  court  held 
that  compulsory  attendance  statutes  do  not  establish  a  spe- 
cial relationship  that  imposes  an  affirmative  duty  on  school 
administrations  to  protect  students  from  sexual  molestation 
by  teachers.4''  The  court  concluded  that  "[t]he  analogy  of 
a  school  yard  to  a  prison  may  be  a  popular  one  for  school- 
age  children,  but  [the  court]  cannot  recognize  constitu- 
tional duties  on  a  child's  lament.  School  children  are  not 
like  mental  patients  and  prisoners  such  that  the  state  has  an 
affirmative  duty  to  protect  them."50 

The  court  did  offer  guidance  as  to  what  a  plaintiff 
must  prove  to  be  successful  in  a  Section  1983  suit.  The 
court  stated  that  "[w]hat  plaintiffs  need  to  show  is  not  an 
expansive  list  of  liberties  allegedly  taken  from  them  but 
some  action  by  the  defendants  that  would  justify  the  im- 
position of  liability."51  The  plaintiffs  in  J.  O.  failed  to  make 
this  showing  and  their  claims  failed.52  J.  O.  forecloses  on 
the  special  relationship  doctrine  for  these  suits,  at  least  in 
the  seventh  circuit. 

However,  in  Stoneking  v.  Bradford  Area  School  Dis- 
trict." a  female  high  school  student  successfully  sued  the 
principal,  the  assistant  principal,  and  the  superintendent. 


39.  J.  O.  v.  Alton  Community  Unit  Sch.  Dist.  1 1,  909  F.2d  267.  272 
(7th  Cir.  1990). 

40.  Id. 

41.  See  DeShaney  v.  Winnebago  County  Dep't  of  Social  Servs..  489 
U.S.  189,200(1989). 

42.  See  id. 

43.  909  F.2d  267  (7th  Cir.  1990) 


44.  The  plaintiffs  sued  the  school  defendants  only  on  the  ground  that 
the  school  defendants  deprived  the  children  of  their  liberty  interest;  the  plain- 
tiffs did  not  allege  that  the  school  defendants  promoted  school  policies  that 
encouraged  a  climate  to  flourish  where  innocent  children  were  victimized. 

45  in.  909  I  -2d  at  272  [quoting  DeShaney  v.  Winnebago  Count) 
Dep't  of  Social  Servs..  489  U.S.  189  (1989)]. 

46.  Id 

47.  W. 

48.  Id. 

49.  "[  I  |t  cannot  be  suggested  that  compulsory  school  attendance  makes 
a  child  unable  to  care  for  basic  human  needs.  The  parents  still  retain  primary 
responsibility  for  feeding,  clothing,  sheltering,  and  caring  for  the  child."  J.  O. 
x     \liun  Community  Sch.  Dist..  909  F.2d  267,  272  (7th  Cir.  1990). 

50.  Id.  at  272-73. 

51.  Id.  at  273. 

52.  Id 

53.  856  F.2d  594  (3d  Cir.  1988). 
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alleging  that  her  band  director  sexually  abused  her  from 
1980  until  1985,  even  after  her  graduation.  The  Third  Cir- 
cuit Court  of  Appeals  held  that  "under  the  applicable  state 
law  a  special  relationship  arose  between  the  school  offi- 
cials and  students  entrusted  to  their  care,  and  that  the  Penn- 
sylvania child-abuse-reporting  and  in  loco  parentis 
statutes,  coupled  with  the  broad  common-law  duty  of  of- 
ficials to  students,  evidenced  a  desire  on  the  part  of  the 
state  to  provide  affirmative  protection  to  students."54  On 
remand  from  the  Supreme  Court,  the  Third  Circuit  Court 
of  Appeals  stated  that  "[t]he  situation  of  school  children, 
compelled  by  state  law  to  attend  school,  who  are  physi- 
cally mistreated  by  the  School  District  employees,  may  not 
be  dissimilar  to  that  of  children  in  foster  homes  mistreated 
by  their  foster  parents.*'55 

The  court  declined,  however,  to  "rest  [its]  decision 
again  on  an  affirmative  duty  to  protect  such  students  in  this 
situation  because  the  uncertainty  of  the  law  in  this  respect 
may  cause  further  delay."56  The  court  decided  to  affirm  the 
case  on  the  ground  that  the  defendants,  with  deliberate  in- 
difference to  the  consequences,  established  and  maintained 
a  policy,  practice,  or  custom,  which  directly  caused  the 
plaintiff  constitutional  injury. 

In  Doe  v.  Taylor  Independent  School  District,57  the 
court  held  that  the  superintendent  and  principal  had  an  af- 
firmative, constitutionally  based  duty  to  protect  Jane  from 
the  intrusion  on  her  bodily  integrity  caused  by  her  teacher 
sexually  abusing  her.  However,  a  majority  of  the  judges  on 
the  Fifth  Circuit  Court  of  Appeals,  on  the  court's  motion, 
agreed  to  have  the  case  reheard  by  the  entire  membership 
of  the  court  rather  than  the  usual  quorum.5*  On  rehearing 
the  case,  the  court  declined  to  hold  that  liability  could  be 
based  on  an  affirmative  duty  flowing  from  the  special  re- 
lationship that  exists  between  a  child  and  the  child's  school 
based  on  compulsory  attendance  laws.  Instead,  the  court 
based  its  opinion  on  the  school  official's  deliberate  indif- 
ference to  the  student's  constitutional  right  of  bodily 
integrity.59 

A  State-Created  Danger 

The  third  theory  of  liability  under  Section  1983  ex- 
ists where  a  state  creates  a  danger  that  results  in  the  vio- 


lation of  a  constitutional  right.6"  If  a  school  official's  action 
creates  a  peril,  increases  a  student's  risk  of  harm,  or  ren-  .  \ 
ders  a  student  more  vulnerable  to  injury,  then  a  school  of-  \ 
ficial  may  be  liable  for  harm  that  results.  Students  may 
succeed  under  Section  1983  if  they  can  prove  that  the 
school  official  created  a  danger  and,  therefore,  owed  a  duty 
to  protect  students  against  that  danger.  However,  under 
normal  circumstances,  this  scenario  would  probably  not 
appear  unless  the  school  district  knowingly  hired  a  person 
with  a  history  of  child  molestation  or  abuse.  Although  this 
scenario  is  not  very  likely  to  occur,  this  still  remains  a  vi- 
able theory  under  which  Section  1983  claimants  may  at- 
tempt to  establish  liability. 

Doe  v.  Taylor  Independent  School  District  did  not 
address  this  issue.  Jane  did  not  allege  that  the  school  offi- 
cials had  created  a  danger  that  caused  her  injuries. 

Conclusion 

Sexual  abuse  of  students  by  school  employees  pre- 
sents important  issues  not  only  about  how  to  prevent  such 
violence  in  school  but  about  how  students  can  use  the 
courts  to  redress  the  wrongs  they  suffer.  Pursuing  a  claim 
under  Section  1983  in  federal  court  has  advantages  over 
using  state  law.  However,  the  cases  demonstrate  that  stu-  . 
dents  enjoy  limited  success  under  the  federal  statute.  Stu-  ( 
dents  have  not  been  successful  in  proving  that  school 
officials  owe  an  affirmative  duty  of  protection  that  stems 
from  the  Constitution  but  have  succeeded  in  proving  that 
a  school  maintained  a  practice,  policy,  or  custom  that  de- 
prived them  of  their  constitutional  rights. 

Also  it  appears  that  the  special  relationship  doc- 
trine will  support  an  allegation  of  liability  only  in  limited 
situations — and  probably  not  in  the  context  of  public 
schools.  ■ 


54.  Id.  at  603. 

55.  Stoneking  v.  Bradford  Area  Sch.  Dist..  882  F.2d  720.  724  (3d  Cir. 
1989),  cert.  denied,  493  U.S.  1044  ( 1990). 

56.  Id. 

57.975F.2d  137  (5th  Cir.  1992). 

58.  Doe  v.  Taylor  Ind.  Sch.  Dist..  987  F.2d  231  1 1993). 

59.  Doe  v.  Taylor  Ind.  Sch.  Dist..  15  F.3d  443.  cert,  clewed.  1 15  S.  Ct. 
70(1994). 


60.  In  Wood  v.  Ostrander.  879  F.2d  583  (1989).  cert,  denied.  498  U.S. 
938  (1990).  the  ninth  circuit  found  that  a  state  had  created  a  danger  where  a 
police  officer  arrested  a  drunk  driver,  impounded  his  car.  and  left  his  female 
passenger  alone  in  a  high-crime  area  at  night  without  a  means  of  getting  home. 
Ms.  Wood  was  then  raped  by  a  man  from  whom  she  accepted  a  ride  home. 
The  court  found  the  state  liable  for  the  rape  because  of  its  affirmative  act  in 
creating  the  danger.  If  the  officer  had  not  left  Ms.  Wood  without  transporta- 
tion in  a  bad  neighborhood,  she  would  not  have  been  raped  that  night.  In 
Cornelius  v.  Town  of  Highland  Lake,  880  F.2d  348  ( 1989),  cert,  denied.  494 
U.S.  1066  (1990).  local  officials  created  a  program  under  which  prisoners 
worked  in  public  areas  with  access  to  dangerous  weapons.  The  officials  per- 
mitted a  prisoner  convicted  of  a  violent  crime  to  work  in  the  town  hall  super- 
vised only  by  an  untrained  city  employee.  The  prisoner  abducted  a  town  hall 
employee  at  knifepoint,  held  her  hostage,  and  repeatedly  threatened  physical 
and  sexual  abuse.  The  eleventh  circuit  held  that  the  state's  conduct,  giving  a 
violent  criminal  access  to  a  dangerous  weapon  in  a  public  area,  affirmatively 
created  the  danger  thai  harmed  the  victim.  Thus  she  could  sue  the  state  un- 
der Section  1983. 
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The  Gun-Free  School  Zones  Act, 
which  makes  possession  of  fire- 
arms in  school  zones  a  federal  of- 
fease,  is  unconstitutional  because  it 
exceeds  Congress's  authority  to 
regulate  interstate  commerce.  U.S. 
v.  Lopez,  1995  U.S.  LEXIS  3039:  63 
U.S.L.W.  4343  (April  26,  1995). 

Facts:  Alfonso  Lopez  was  a 
high  school  senior  found  in  posses- 
sion of  a  .38  caliber  handgun  while 
on  school  property.  He  was  charged  with  and  found  guilty 
of  violating  the  Gun-Free  School  Zones  Act  of  1990  (the 
Act).  18  U.S.C.  922(q)(  1  )(A),  which  makes  possession  of 
a  firearm  in  a  school  zone  a  federal  offense.  He  was  sen- 
tenced to  six  months*  imprisonment  and  two  years'  super- 
vised release. 

Lopez  appealed,  arguing  that  the  Act  exceeded  Con- 
gress's power  to  legislate  under  the  Commerce  Clause  of 
the  United  States  Constitution.  The  Fifth  Circuit  Court  of 
Appeals  agreed,  holding  that  the  Act  was  not  supported  by 
congressional  findings  or  legislative  history  sufficient  to 
bring  it  under  Congress's  commerce  clause  powers.  The 
government  appealed,  and  the  Supreme  Court  granted  cer- 
tiorari (that  is,  agreed  to  review  the  judgment). 

Holding:  The  Supreme  Court,  in  a  five  to  four  split, 
held  that  the  Act  is  unconstitutional. 

Article  I,  Section  8,  Clause  3,  of  the  United  States 
Constitution  gives  Congress  the  power  to  regulate  com- 
merce among  the  several  states.  Under  this  grant  of  power. 
Congress  may  take  action  in  three  categories:  ( 1 )  regula- 


Ingnd  Johansen.  a  graduate  of  ihe  University  of  Michigan  Law  School 
and  a  research  associate  at  the  Institute  of  Government,  wrote  the  case  sum- 
maries lor  this  Clearinghouse. 


tion  of  the  use  of  channels  of  interstate  commerce; 
(2)  regulation  and  protection  of  the  instrumentalities  of  in- 
terstate commerce  or  persons  or  things  in  interstate  com- 
merce; and  (3)  regulation  of  activities  having  a  substantial 
relation  to  interstate  commerce.  Because  the  Gun-Free 
School  Zones  Act  makes  no  reference  to  any  thing  or  ac- 
tivity in  the  stream  of  interstate  commerce,  and  instead 
regulates  firearm  possession  only  at  the  local,  intrastate, 
level,  its  only  hope  of  being  constitutional  rests  with  the 
third  category  of  action. 

Congressional  action  in  the  third  category — regula- 
tion of  activities  having  a  substantial  relation  to  interstate 
commerce — is  constitutional  only  when  the  activity  regu- 
lated substantially  affects  interstate  commerce.  Congress, 
the  Court  stated,  utterly  failed  to  establish  that  firearm 
possession  in  a  school  zone  affects  interstate  commerce  in 
any  way.  The  Act  is  a  criminal  statute  that  by  its  terms  has 
nothing  to  do  with  economics  or  commerce.  In  addition, 
the  Act  contains  no  mechanism  by  which  individual  vio- 
lations can  be  judged  to  assess  whether  they  do  affect  in- 
terstate commerce. 

The  government  argued  that  possession  of  a  firearm 
in  a  local  school  zone  does  substantially  affect  interstate 
commerce,  because  possession  of  a  firearm  in  a  school 
zone  may  result  in  violent  crime,  and  violent  crime  affects 
the  national  economy.  The  costs  of  violent  crime  are  sub- 
stantial, and  via  the  mechanism  of  insurance,  these  costs 
are  spread  across  the  country.  In  addition,  individuals  may 
be  unwilling  to  travel  to  areas  of  the  country  that  are  per- 
ceived as  havens  for  violent  crime.  Finally,  the  government 
argued  that  the  presence  of  guns  in  or  near  schools  creates 
a  threatening  learning  environment  that  handicaps  the  edu- 
cational process  and  results  in  an  undereducated  and  less 
productive  citizenry.  This,  in  turn,  has  negative  implica- 
tions for  the  nation's  economic  well-being. 
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The  Court  found  these  arguments  seriously  flawed. 
If  accepted,  the  alleged  link  between  violent  crime  and 
the  national  economy  would  justify  congressional  regula- 
tion of  all  violent  crime,  as  well  as  any  activities  that 
might  lead  to  violent  crime.  And  if  anything  remotely 
linked  to  national  productivity  may  be  regulated  by  Con- 
gress, the  national  government's  power  could  be  ex- 
tended to  any  activity  that  affected  the  economic 
productivity  of  an  individual;  under  this  rationale,  Con- 
gress could  regulate  the  local  educational  process 
directly. 

This  lack  of  logical  limits  to  the  government's  argu- 
ment is  problematic,  the  Court  stated,  because  of  the  well- 
established  doctrine  of  enumerated  powers:  the  U.S. 
Constitution  specifically  lists  the  duties  and  powers  of  the 
national  government,  and  this  means  that  all  powers  not  so 
listed  are  beyond  the  realm  of  Congress  and  are  left  to  the 
states.  This  system  prevents  the  centralization  of  power  in 
the  national  government  and  is  a  bedrock  of  our  constitu- 
tional system. 

[Editor's  Note:  This  decision  has  no  effect  on  G.S. 
14-269.2,  a  North  Carolina  statute  making  it  a  felony  to 
possess  certain  weapons,  including  firearms,  on  school 
grounds.] 

State-sponsored  single-gender  education  does  not  violate 
the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment. United  States  v.  Virginia,  44  F.3d  1229  (4th  Cir.  1995). 

Facts:  The  Virginia  Military  Institute  (VMI)  is  a 
four-year  military  college  for  men  supported  by  the  Com- 
monwealth of  Virginia.  The  United  States  Department  of 
Justice  (DOJ)  brought  suit  against  Virginia,  claiming  that 
VMI's  refusal  to  admit  women  violated  the  Fourteenth 
Amendment's  Equal  Protection  Clause.  The  Fourth  Circuit 
Court  of  Appeals  held  that  Virginia  was  constitutionally 
required  to  offer  women  benefits  comparable  to  those 
available  to  men  at  VMI.  To  meet  this  requirement,  the 
court  suggested  three  choices:  make  VMI  coeducational, 
turn  VMI  into  a  privately  supported  institution,  or  create 
an  institution  or  program  for  women  parallel  to  VMI's. 
[See  the  summary  in  School  Law  Bulletin  23  (Fall 
1992):  24.] 

Virginia  chose  the  parallel-program  option,  propos- 
ing to  establish  the  Virginia  Women's  Institute  for  Lead- 
ership (VWIL)  at  Mary  Baldwin  College,  a  privately 
supported  women's  liberal  arts  college.  Although  the  goals 
of  VWIL  would  be  similar  to  those  of  VMI — to  create  citi- 
zen soldiers  capable  of  assuming  leadership  roles  in  both 
civil  and  military  life — VWIL's  pedagogical  method 
would  not  rely  on  the  military  regimen  and  adversative 
methods  pervasive  at  VMI. 

The  district  court  found  that  if  properly  imple- 
mented, the  plan  for  VWIL  would  satisfy  the  require- 


ments of  the  Equal  Protection  Clause.  The  DOJ  ap- 
pealed, stating  that  the  proposed  program  differed  sub- 
stantially from  that  existing  at  VMI  and  was  based  on  I 
false  stereotypes  and  generalizations  that  "women  are 
not  tough  enough  to  succeed  in  VMI's  rigorous,  military- 
style  program."  The  DOJ  maintained  that  to  satisfy  the 
Equal  Protection  Clause,  a  separate  program  for  women 
must  be  substantially  identical  to  that  at  VMI;  and,  DOJ 
argued,  because  such  similarity  was  impossible  to 
achieve,  admitting  women  to  VMI  was  the  only  satisfac- 
tory remedy  for  Virginia's  constitutional  violation. 

Holding:  The  court  of  appeals  affirmed  the  lower 
court's  decision,  holding  that  Virginia's  plan  for  a  separate 
leadership  program  for  women  at  a  women-only  college 
meets  its  obligations  under  the  Equal  Protection  Clause.  It 
instructed  the  lower  court  to  review  VWIL  once  estab- 
lished to  ensure  that  the  program  ( 1 )  is  headed  by  a  well- 
qualified  administrator;  (2)  is  well-promoted  to  potentially 
qualified  candidates;  (3)  receives  assurances  of  adequate 
funding  from  Virginia  in  the  near  term;  and  (4)  includes  a 
mechanism  for  continuing  review  by  qualified  professional 
educators. 

The  standard  of  review.  The  first  question  for  the 
court  to  answer  was  the  legal  standard  to  apply  in  deter- 
mining whether  the  VWIL  proposal  was  constitutional. 
In  this  case,  the  court  said,  it  was  not  reviewing  a  classi-  ( 
fication  "directed  per  se  at  men  or  women,"  but  instead 
was  reviewing  a  scheme  that  turned  on  "homogeneity  of 
gender."  Therefore,  the  court  must  review  the  constitu- 
tionality of  Virginia's  plan  as  though  it  was  developed 
not  to  exclude  women  from  VMI,  but  to  provide  men 
single-gender  education  at  VMI  and  provide  women 
single-gender  education  at  VWIL. 

Tlie  first  test:  Does  single-gender  education  constitute 
a  legitimate  and  important  governmental  objective?  In 
answering  this  question,  the  court  cited  the  need  to  avoid 
substituting  its  notion  of  appropriate  governmental  priori- 
ties for  those  of  the  democratically  chosen  legislature. 
Because  provision  of  education  constitutes  one  of 
government's  most  important  functions,  and  because  the 
benefits  of  single-gender  education  had  already  been  estab- 
lished in  this  case's  earlier  proceedings,  the  court  accepted 
Virginia's  argument. 

The  second  test:  Is  the  separation  of  men  and  women 
related  to  the  legitimate  and  important  governmental  ob- 
jective of  single-gender  education?  The  exclusion  of 
women  from  male  institutions  of  higher  learning  and  the 
exclusion  of  men  from  female  institutions  of  higher  learn- 
ing is  directly  and  substantially  related  to  the  purpose  of 
providing  single-gender  secondary  education.  This  relation  | 
is  obvious. 

The  third  test:  Do  women  excluded  from  the  men's 
program  and  men  excluded  from  the  women's  program 
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have  reasonable  opportunities  to  obtain  benefits  substan- 
tially comparable  to  those  they  are  denied?  The  question 
effectively  can  be  stated  in  this  way:  Would  women 
receive  benefits  at  VWIL,  or  through  other  means  of- 
fered by  the  state,  substantively  comparable  to  the  ben- 
efits men  receive  at  VMI?  The  court  found  comparable 
benefits  insofar  as  both  institutions  propose  to  teach  dis- 
cipline and  produce  leaders  in  both  civilian  and  military 
life.  And  although  the  methodology  used  to  reach  these 
goals  would  differ,  and  the  prestige  of  VWTL's  degree 
would  be  lower  than  that  of  VMI's,  the  court  found  these 
differences  insufficient  to  defeat  the  important  state  pur- 
pose of  providing  single-gender  education. 

Plaintiff  suing  his  former  employer  under  the  Americans 
with  Disabilities  Act  (ADA)  cannot  keep  his  medical 
records  confidential.  EEOC  v.  Campbell  University,  No. 
5:94-CIV-301-BO(l)(E.D.N.C.  December  1,  1994). 

Facts:  Upon  discovering  that  John  Doe  had  AIDS. 
Campbell  University  relieved  him  of  his  teaching  duties  for 
the  remainder  of  his  contract.  Campbell  also  refused  to  re- 
new his  contract  for  the  1994-95  academic  year.  Doe 
brought  suit  under  (among  other  federal  statutes)  the 
Americans  with  Disabilities  Act,  seeking  reinstatement  and 
damages.  In  June  of  1994  the  court  granted  Doe's  request 
for  a  preliminary  injunction  keeping  Doe  on  the  payroll. 
[See  the  summary  in  School  Law  Bulletin  25  (Fall 
1994):  30.] 

In  a  hearing  before  trial,  two  issues  were  raised.  First, 
Campbell  sought  an  order  compelling  Doe  to  release  medi- 
cal records  covering  the  period  from  January  1,  1989,  to 
the  present.  Doe  protested  that  the  ADA  barred  such  dis- 
closure. Second,  both  parties  requested  guidance  as  to  how 
to  handle  medical  records  belonging  to  Doe  that  were  in 
the  possession  of  Campbell's  infirmary. 

Order:  The  federal  District  Court  for  the  Eastern 
District  of  North  Carolina  ordered  Doe  to  disclose  his 
medical  records,  with  nonmedical  information  not  relevant 
to  the  case  removed,  as  approved  by  the  court.  Doe's  ar- 
gument that  the  ADA  restricts  employer  access  to  em- 
ployee medical  records  is  correct,  the  court  said.  But 
because  Doe  had  put  his  medical  condition  at  issue  by  as- 
serting that  he  was  an  individual  "otherwise  qualified" 
under  the  ADA  for  the  job  from  which  Campbell  had  re- 
moved him,  the  records  were  subject  to  the  usual  rules  of 
discovery  applicable  to  any  legal  claim:  He  could  not  then 
keep  from  Campbell  information  necessary  to  assess  the 
merits  of  his  claim  and  defend  against  it. 

As  to  the  medical  records  in  the  possession  of 
Campbell's  infirmary,  the  court  ordered  the  infirmary  to 
forward  these  records  to  Doe,  whose  attorney  would  redact 
nonmedical  information  and  forward  them  to  Campbell's 
counsel. 


Teacher  whose  probationary  contract  was  not  renewed 
failed  to  show  that  the  verdict  on  his  civil  rights  claims  was 
against  the  weight  of  the  evidence  or  that  it  was  due  to  sur- 
prise or  prejudice;  teacher  therefore  was  not  entitled  to 
relief  from  judgment.  Viswanathan  v.  Scotland  County 
Board  of  Education.  No.  3:93CV325  (M.D.N.C.  Dec.  27, 
1994). 

Facts:  Pursuant  to  a  one-year  probationary  contract, 
Tenkasi  Viswanathan  taught  technology  education  at 
Scotland  County  (N.C.)  High  School.  After  both  formal 
and  informal  classroom  observations,  school  officials 
found  Viswanathan' s  performance  below  standard.  Spe- 
cifically, observers  noted  that  he  was  either  unwilling  or 
unable  to  maintain  classroom  discipline.  School  officials 
recommended  that  the  school  board  not  renew 
Viswanathan' s  contract  and  the  board  unanimously 
adopted  this  recommendation. 

Viswanathan,  representing  himself,  sued  the  school 
board,  alleging  in  essence  that  his  contract  had  not  been 
renewed  because  of  his  race  (Asian)  and  his  national  ori- 
gin (India).  After  a  full  trial,  the  school  board  was  found 
not  to  have  illegally  discriminated  against  Viswanathan. 

Viswanathan  filed  a  motion  arguing  that  this  verdict 
was  against  the  clear  weight  of  the  evidence  or  resulted 
from  prejudice  or  some  other  improper  consideration. 
Viswanathan  requested  relief  from  the  verdict. 

Holding:  The  federal  District  Court  for  the  Middle 
District  of  North  Carolina  denied  Viswanathan' s  motions; 
the  judgment  in  favor  of  the  school  board  stands. 

The  court  first  emphasized  that  the  verdict  rendered 
was  entirely  consistent  with  the  evidence.  Viswanathan's 
own  witnesses,  the  court  noted,  supported  the  board's  con- 
tention that  Viswanathan's  performance  in  the  classroom 
was  substandard.  In  addition.  Viswanathan  produced  no 
evidence  of  discrimination. 

As  to  Viswanathan's  claim  that  the  verdict  was  un- 
just due  to  surprise  or  prejudice,  the  court  reviewed  the  trial 
transcript  and  found  that  many  of  Viswanathan's  allega- 
tions regarding  prejudicial  court  rulings  and  statements 
from  the  bench  were  factually  wrong.  For  example, 
Viswanathan's  claim  that  the  court  had  erred  in  refusing 
his  request  to  read  portions  of  witnesses'  depositions  to  the 
jury  was  refuted  by  the  record,  which  revealed  that  the 
court  had  granted  his  request.  The  court  also  found  that 
Viswanathan's  allegations  of  misconduct  by  defense  coun- 
sel ranged  from  outrageous  to  unpersuasive.  The  court 
concluded  that  even  if  defense  counsel  had  engaged  in  any 
misconduct,  the  aggregate  impact  did  not  prejudice 
Viswanathan.  The  verdict  rendered  was  fair  and  well  sup- 
ported by  the  evidence. 

Plaintiffs  employment  significantly  contributed  to  his 
asbestosis,  and  because  the  relative  contributions  of  the 
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workplace  asbestos  and  plaintiffs  smoking  could  not  be 
determined,  assigning  unapportioned  liability  to  his 
employer's  insurer  was  appropriate.  Tucker  v.  Surry 
County  Board  of  Education  and  Travelers  Insurance  Co.. 
North  Carolina  Industrial  Commission,  I.C.  No.  00821 1  (De- 
cember 30,  1994). 

Facts:  John  Tucker  died  in  1990  of  asbestosis  and 
was  survived  by  his  wife.  Before  his  death  Tucker  spent 
nine  years — from  1973  to  September  30.  1982 — doing 
mechanical  work  on  asbestos-laden  boilers  for  the  Surry 
County  (N.C.)  schools,  experiencing  significant  exposure 
to  asbestos.  Tucker  also  smoked  two  to  three  packs  of  ciga- 
rettes a  day  until  1968.  This  action  for  benefits  under  North 
Carolina's  workers'  compensation  statute  was  brought 
against  the  Surry  County  Board  of  Education,  which  was 
self-insured  for  workers'  compensation  after  July  2,  1982 
(the  last  fifty-seven  days  of  Tucker's  employment),  and 
against  Travelers  Insurance  Company.  (Travelers  was  the 
school  board's  workers'  compensation  insurance  carrier 
before  then,  through  the  bulk  of  Tucker's  employment.) 

A  deputy  commissioner  for  the  Industrial  Commis- 
sion found,  based  on  medical  evidence  consistent  with 
asbestosis  caused  by  asbestos  exposure,  that  workplace 
exposure  to  asbestos  increased  Tucker's  risk  of  contract- 
ing asbestosis  and  did  in  fact  significantly  contribute  to  it. 
The  deputy  commissioner  assigned  liability  to  Travelers 
Insurance.  Travelers  was  ordered  to  pay  Tucker's  widow 
weekly  compensation  for  400  weeks,  to  pay  her  legal 
costs,  Tucker's  medical  bills,  and  burial  expenses  not  ex- 
ceeding $2,000. 

On  appeal  to  the  full  commission,  the  school  board 
and  Travelers  both  argued  that  Tucker  did  not  contract 
asbestosis,  an  occupational  disease,  during  the  course  of 
his  employment.  Travelers  also  argued  that  the  school 
board  was  self-insured  at  the  time  of  Tucker's  last  inju- 
rious exposure  to  asbestos  and  should  therefore  be 
liable. 

Holding:  The  full  commission  upheld  the  deputy 
commissioner's  findings  that  Tucker's  asbestosis  was 
caused  by  his  employment  and  that  Travelers  was  liable 
to  pay  compensation.  The  commission  stated  that  the 
great  weight  of  the  evidence  supported  the  deputy's  con- 
clusion that  workplace  asbestos  exposure  contributed  to 
Tucker's  illness.  Because  the  relative  contributions  of  the 
asbestos  exposure  and  Tucker's  smoking  could  not  be 
determined,  it  was  appropriate  to  assign  liability  to  the 
employer  without  apportionment. 

The  commission  also  rejected  Travelers'  claim  that  it 
was  not  liable  at  the  time  of  Tucker's  last  injurious  expo- 
sure to  asbestos.  Travelers  argued  that  Tucker  left  the 
school  board's  employ  in  September  of  1982  and  that 
Travelers  was  the  insurer  for  the  board  only  until  July  2. 


1 982.  The  commission  found,  however,  that  although  the 
majority  of  Tucker's  work  involved  the  asbestos-laden  . 
boilers,  during  warm-weather  months  the  boilers  were  shut  ( 
down  and  Tucker  did  plumbing  and  electrical  work  away 
from  the  boilers;  therefore,  the  evidence  supported  the 
conclusion  that  Tucker  was  not  exposed  to  asbestos  dur- 
ing the  last  fifty-seven  days  of  his  employment,  when  the 
board  was  self-insured. 

Industrial  Commission  opinion  and  award  void  because 
rendered  after  the  expiration  of  the  term  of  one  of  the 
signing  commissioners;  commission's  award  of  attorney 
fees  to  prevailing  party  who  did  not  initiate  appeals  was 
not  an  abuse  of  discretion.  Estes  v.  North  Carolina  State 
University,  1 17  N.C.  App.  126, 449  S.E.2d  762  (1994). 

Facts:  Amos  Estes  was  injured  in  a  work-related 
accident  while  employed  by  North  Carolina  State  Uni- 
versity (NCSU).  A  deputy  commissioner  of  the  Indus- 
trial Commission  awarded  Estes  workers'  compensation 
disability  benefits.  North  Carolina  State  University  ap- 
pealed the  award;  both  the  full  commission  and  the 
North  Carolina  Court  of  Appeals  affirmed  it.  The  court 
of  appeals  exercised  its  discretion,  however,  to  address  a 
contention  not  properly  raised  by  NCSU  and  remanded 
the  case  for  a  determination  of  whether  NCSU  was  en- 
titled to  a  credit  for  certain  amounts  already  paid  to  | 
Estes. 

On  remand,  a  deputy  commissioner  found  that 
NCSU  was  entitled  to  a  setoff  and  the  full  commission 
affirmed.  Estes  appealed  to  the  court  of  appeals,  which 
reversed  the  commission's  decision  and  remanded  for  a 
reinstatement  of  Estes'  disability  benefits.  [See  the  sum- 
mary in  School  Law  Bulletin  22  (Summer  1991):  18.] 
Estes  then  petitioned  the  commission  for  an  award  of  in- 
terest and  costs,  including  attorney  fees. 

The  full  commission  awarded  Estes  interest  and  attor- 
ney fees  in  excess  of  $10,000.  NCSU  appealed,  arguing 
that  ( 1 )  the  award  of  interest  and  attorney  fees  was  void, 
because  it  was  signed  by  a  commissioner  whose  term  had 
expired;  and  (2)  the  award  of  attorney  fees  was  an  abuse 
of  discretion. 

Holding:  The  court  of  appeals  agreed  that  the  opin- 
ion, and  therefore  the  award,  were  void  but  not  that 
the  award  of  fees  was  an  abuse  of  discretion.  The  opinion 
and  award  were  vacated  and  the  case  sent  back  to  the  com- 
mission for  consideration  of  the  attorney  fees  issue. 

The  opinion  awarding  attorney  fees  was  rendered  in 
a  defective  manner.  A  two-person  majority  of  a  three- 
person  panel  signed  onto  the  opinion  approving  the  award, 
but  the  term  of  one  member  of  the  majority  had  expired  at 
the  time  the  opinion  was  signed  and  filed  by  the  commis- 
sioners. The  member  whose  term  had  expired  attached  a 
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signed  affidavit  to  the  opinion  stating  that  his  decision  re- 
garding the  award  had  been  made  immediately  after  oral 
arguments  were  heard  in  the  matter  (seven  months  before 
his  term  expired  and  eleven  months  before  the  opinion  was 
signed  and  filed),  but  the  court  held  that  a  commission  de- 
cision is  not  binding  prior  to  the  signing  and  filing  of  the 
opinion.  Therefore  there  was  no  valid  majority  supporting 
the  opinion,  and  the  opinion  and  award  were  void. 

The  decision  to  award  attorney  fees,  however,  was 
not  an  abuse  of  discretion.  Section  88  of  Chapter  97  of  the 
North  Carolina  General  Statutes  allows  the  commission  to 
award  attorney  fees  to  an  injured  employee  when  the  in- 
sured has  appealed  to  the  full  commission  or  the  court  and 
an  award  to  the  employee  is  upheld.  In  this  case,  there 
were  three  sets  of  appeals:  ( 1 )  NCSLTs  initial  appeal  of  the 
benefits  award  to  Estes,  which  the  court  of  appeals  af- 
firmed but  also  remanded  to  the  commission  for  a  decision 
on  the  setoff  issue;  (2)  Estes'  appeal  of  the  commission's 
decision  that  NCSU  was  entitled  to  a  setoff;  and  finally. 
(3)  this  appeal  by  NCSU  of  the  commission's  award  of  at- 
torney fees  to  Estes.  Although  Estes  began  the  second  set 
of  appeals,  NCSU  initiated  all  other  appeals — appeals  in 
which  Estes'  award  was  upheld.  Therefore,  the  court  held. 
the  commission  properly  could  have  awarded  Estes  attor- 
ney fees  for  the  first  set  of  appeals  and  may,  on  remand, 
award  attorney  fees  to  Estes  for  this  appeal. 

School  district  policy  allowing  senior 
class  to  choose  whether  to  have 
prayer  at  graduation  violates  the  Es- 
tablishment Clause.  Harris  v.  Joint 
School  District  No.  241.  41  F.3d  447 
(9th  Cir.  1994). 

Facts:  Officials  at  Grangeville 
(Idaho)  High  School  allowed  the  se- 
nior class  wide  discretion  in  planning 
its  graduation  program.  This  discre- 
tion included  the  right  to  choose  whether  a  prayer  would 
be  delivered  as  part  of  the  program,  and  if  so,  who  would 
deliver  it  and  how  it  would  be  delivered.  Since  at  least 
1981  the  graduation  program  had  included  an  invocation 
or  benediction.  A  number  of  students  and  one  parent  chal- 
lenged the  inclusion  of  prayer  in  the  graduation  ceremony, 
alleging  that  the  practice  violated  the  Idaho  Constitution's 
provisions  on  religion  and  the  Establishment  Clause  of 
the  United  States  Constitution.  Other  students  joined 
the  suit  on  the  side  of  the  school  district,  arguing  that 
the  Free  Speech  and  Free  Exercise  clauses  of  the  United 
States  Constitution  entitled  them  to  pray  at  the  graduation 
ceremony. 

At  trial  the  federal  court  refused  to  consider  the  plain- 
tiffs' state  constitutional  claims  and  held  that  the  prayers 


did  not  violate  the  United  States  Constitution.  The  plain- 
tiffs appealed. 

Holding:  The  federal  Ninth  Circuit  Court  of  Appeals 
reversed,  holding  that  the  prayers  did  violate  the  Establish- 
ment Clause  of  the  United  States  Constitution. 

The  court  began  its  opinion  with  a  discussion  of  two 
cases  it  found  controlling  here — Lee  v.  Weisman,  1 12  S. 
Ct.  2649  (1992)  [See  the  summary  in  School  Law  Bulle- 
tin 23  (Summer  1992):  22]  and  Collins  v.  Chandler,  644 
F.2d  759  (9th  Cir.  1981).  In  both  cases,  prayer  in  public 
schools  was  found  unconstitutional. 

In  Lee  the  U.S.  Supreme  Court  held  that  a  nonsectar- 
ian  prayer  written  by  school  officials  and  delivered  by  a 
rabbi  at  a  high  school  graduation  violated  the  Establish- 
ment Clause.  Decisive  factors  in  the  case  included  the  in- 
volvement of  school  officials  in  the  prayer  exercise  and  the 
concern  that  a  school-sponsored  event  attended  by  the 
public  and  peers  exerts  strong  pressure  on  a  nonbelieving 
student  to  participate  in  the  prayer.  Although  participation 
in  the  graduation  ceremony  was  not  compulsory,  the  court 
in  Lee  stated  that  students  could  not  be  forced  to  give  up 
their  right  to  attend  graduation  in  order  to  avoid  state- 
sponsored  religious  activity. 

In  Collins  the  Ninth  Circuit  Court  of  Appeals  found 
student-initiated  prayer  at  high  school  assemblies  uncon- 
stitutional. Using  a  three-prong  test  developed  by  the  Su- 
preme Court  in  197 1  in  Lemon  v.  Kurtzman,  403  U.S.  602, 
to  assess  the  constitutionality  of  religious  activity  in  pub- 
lic schools,  the  court  in  Collins  found  that  prayer  at  assem- 
blies served  no  secular  purpose,  impermissibly  advanced 
religion,  and  excessively  involved  state  officials  with  reli- 
gion. Although  the  defendant  school  district  argued  that 
because  the  prayers  were  student  initiated  and  that  state 
involvement  necessary  to  raise  the  practice  to  the  level  of 
a  constitutional  violation  was  absent,  the  court  found  "no 
meaningful  distinction  between  school  authorities  actually 
organizing  the  religious  activity  and  officials  merely  per- 
mitting students  to  direct  the  exercises." 

The  court  here  found  that  under  either  the  Lee  test  or 
the  Collins/Lemon  test,  the  prayer  activity  at  Grangeville' s 
graduation  was  unconstitutional.  First,  the  court  found  the 
appearance  of  school  official  uninvolvement  illusory:  Any 
decision-making  authority  the  students  had  was  exercised 
only  at  the  discretion  of  school  officials,  the  school 
financed  the  graduation,  and  the  graduation  occurred  on 
school  property  at  a  time  set  by  school  officials.  Having 
found  state  involvement,  the  court  believed  the  circum- 
stances here  to  be  essentially  indistinguishable  from  those 
in  Lee,  and  the  prayer  activity  was  thus  unconstitutional. 
And  as  in  Collins,  the  court  determined  that  the  primary 
effect  of  the  prayer  activity  here  was  to  impermissibly 
advance  religion. 
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The  school  officials'  argument  that  prohibiting  prayer 
at  graduation  violated  both  students'  free  speech  and  the 
free  exercise  of  rights  was  unsuccessful  in  resuscitating  the 
practice.  Under  traditional  free-speech  analysis,  the  state 
cannot  regulate  the  kind  of  speech  that  occurs  in  an  open 
forum — a  place  where  all  speech  is  allowed  on  a  nondis- 
criminatory basis.  The  school  officials  here  argued  that  by 
allowing  the  students  to  control  graduation,  they  created  an 
open  forum.  The  court  disagreed.  Not  everyone  who  so 
desired  could  speak  at  the  ceremony:  Speakers  consisted 
only  of  those  chosen  by  the  majority  of  the  senior  class. 
Given  the  limited  speech  rights  at  the  graduation  cer- 
emony, the  state — via  the  students — could  not  choose  to 
promote  religious  speakers  over  others.  In  terms  of  school 
officials'  claim  that  the  students  were  entitled  to  exercise 
their  religion  through  prayer  without  government  interfer- 
ence, the  court  noted  that  students  were  free  to  engage  in 
religious  activity  as  long  as  it  did  not  involve  a  state- 
planned  or  state-sponsored  activity,  such  as  graduation.  In 
the  public  sphere,  the  prohibition  against  establishing  re- 
ligion preempts  concerns  about  free  exercise  of  religion. 

[Note:  In  finding  the  prayer  activity  here  unconstitu- 
tional, the  Ninth  Circuit  Court  of  Appeals  explicitly  re- 
jected the  holding  in  Jones  v.  Clear  Creek  Independent 
School  District,  977  F.2d  963  (5th  Cir.  1992),  a  Fifth  Cir- 
cuit case  upholding  a  practice  similar  to  that  here.  (See  the 
summary  in  School  Law  Bulletin  23  [Winter  1993]:  28.) 
The  Fifth  Circuit  in  Jones  was  persuaded  that  the  delega- 
tion of  the  prayer  decision  to  students  did  eliminate  the 
element  of  state  involvement  and  also  made  the  practice 
less  coercive  than  it  otherwise  might  be.] 

University  officials  are  entitled  to  qualified  immunity  in  a 
suit  for  failing  to  protect  a  student  from  the  known  threats 
of  a  fellow  student.  Alexander  v.  University  of  North  Florida, 
39  F.3d  290  (11th  Cir.  1994). 

Facts:  David  Coleman  was  a  student  at  the  Univer- 
sity of  North  Florida.  He  began  receiving  threatening 
phone  calls  from  a  fellow  student.  Margaret  Haywood.  He 
informed  university  officials  about  the  threats  and  re- 
quested protection.  Haywood  increased  her  harassment 
and  later  attacked  Coleman  in  the  university  library. 
Haywood  was  suspended,  but  she  was  allowed  to  return 
two  months  later  on  the  condition  that  she  not  harass 
Coleman.  When  Haywood  violated  the  agreement  and 
began  harassing  Coleman  again,  the  university  assured 
Coleman  it  would  take  steps  to  protect  him.  Despite  this 
assurance,  Coleman  was  shot  and  killed  by  Haywood  as  he 
entered  a  class. 

Coleman's  parents  brought  suit  under  42  U.S.C.  Sec- 
tion 1983  against  the  university  alleging  that  its  failure  to 
protect  Coleman  from  the  known  threats  of  a  fellow  stu- 


dent violated  his  due  process  rights  to  life  and  liberty.  They 
also  sued  several  university  officials — including  the  presi-  . 
dent — in  their  individual  capacities  (that  is,  seeking  dam-  I 
ages  from  them  directly)  on  the  same  grounds.  These 
individuals  asked  the  court  to  dismiss  the  action  against 
them  on  the  grounds  that  they  were  entitled  to  qualified 
immunity.  The  district  court  held  that  the  individuals  were 
not  entitled  to  qualified  immunity  and  they  appealed. 

Holding:  The  federal  Court  of  Appeals  for  the  Eleventh 
Circuit  reversed  the  district  court's  ruling,  holding  that  the  uni- 
versity officials  were  immune  to  the  Section  1983  suit. 

Government  officials  are,  as  a  rule,  immune  to  suits 
unless  a  claimant  can  show  that  an  official's  act  violated 
law  that  was  clearly  established  at  the  time  the  challenged 
action — or  inaction — occurred.  The  law  regarding  whether 
a  state  has  a  duty  to  protect  a  citizen  outside  the  traditional 
custodial  relationship  (e.g..  a  prisoner)  from  another  citi- 
zen was,  at  best,  ambiguous  at  the  time  Coleman  was 
killed.  Therefore  the  plaintiffs  failed  to  establish  that  uni- 
versity officials  were  compelled  by  law  to  protect 
Coleman. 

Nineteen-year-old  learning-disabled  student  is  not  "other- 
wise qualified"  under  the  Rehabilitation  Act  or  the  Ameri- 
cans with   Disabilities  Act   (ADA)   to  participate  in 
interscholastic  sports.  Pottgen  v.  Missouri  State  High  School      I 
Activities  Association,  40  F.3d  926  (8th  Cir.  1994). 

Facts:  Due  to  learning  disabilities,  Ed  Pottgen  re- 
peated both  the  first  and  the  third  grade.  After  diagnosis 
of  his  learning  disabilities,  Pottgen  was  provided  with 
specialized  services  and  thereafter  progressed  through 
the  grades.  Throughout  junior  high  and  high  school, 
Pottgen  participated  in  school  athletics,  but  when  he 
reached  his  senior  year  in  high  school  he  was  ineligible 
to  play  baseball  because  he  exceeded  the  age  limit  estab- 
lished in  the  bylaws  of  the  Missouri  State  High  School 
Activities  Association  (MSHSAA).  Pottgen's  high 
school  belonged  to  the  MSHSAA  and  abided  by  its  eli- 
gibility requirements. 

MSHSAA  refused  to  waive  the  age  limit  for  Pottgen 
when  he  requested  a  hardship  exception.  Pottgen  then  sued 
the  MSHSAA  alleging  that  the  age  limit,  as  applied  to  him, 
violated  the  Rehabilitation  Act  of  1973  and  the  Americans 
with  Disabilities  Act. 

The  district  court  granted  Pottgen  a  preliminary  in- 
junction precluding  the  MSHSAA  from  enforcing  the  age 
limit  against  him.  MSHSAA  appealed  the  grant  of  the  in- 
junction. 

Holding:  The  federal  Court  of  Appeals  for  the  Eighth 
Circuit  concluded  that  the  district  court  erred  in  granting       I 
the  preliminary  injunction.  It  vacated  the  injunction  and 
remanded  the  case  for  further  hearings. 


Spring  1995 


School  Law  Bulletin    23 


Under  the  Rehabilitation  Act  no  "otherwise  qualified 
individual  with  a  disability"  may,  solely  because  of  his  or 
her  disability,  be  subjected  to  discrimination  in  any  pro- 
gram or  activity  receiving  federal  financial  assistance.  An 
individual  with  a  disability  is  "otherwise  qualified"  when 
he  or  she  is  able  to  meet  the  program's  essential  require- 
ments in  spite  of  his  or  her  disability. 

Pottgen,  the  court  stated,  clearly  could  not  meet  the 
MSHSAA  eligibility  requirements  because  he  was  too  old. 
The  question,  then,  was  whether  the  age  limit  was  an  es- 
sential requirement  of  the  program.  Finding  that  the  age 
limit  helped  reduce  the  competitive  advantage  of  teams 
using  older  athletes,  protected  younger  players  from  injury, 
and  prevented  over-zealous  coaches  from  repeated 
redshirting,  the  court  held  that  the  age  limit  was  an  essen- 
tial requirement  of  the  MSHSAA.  Therefore  Pottgen  could 
not  be  an  "otherwise  qualified  individual"  unless  a  reason- 
able accommodation  would  make  it  possible  for  him  to 
satisfy  this  eligibility  requirement. 

Reasonable  accommodations  under  the  Rehabilitation 
Act  do  not  require  programs  to  suffer  undue  financial  or 
administrative  burdens,  nor  to  fundamentally  alter  their 
nature.  The  court  here  believed  that  waiving  the  age  limit 
would  cause  a  fundamental  change  in  the  nature  of 
MSHSAA's  program  and  thus  found  this  suggested  means 
of  accommodating  Pottgen  unreasonable. 

No  other  means  being  available  for  Pottgen  to  satisfy 
the  age  requirement,  the  court  found  that  Pottgen  could 
never  qualify  for  participation  in  the  program.  The  protec- 
tion the  Rehabilitation  Act  extends  to  otherwise  qualified 
individuals  with  disabilities,  therefore,  did  not  extend  to 
Pottgen. 

The  ADA  also  prohibits  discrimination  against  indi- 
viduals with  disabilities,  but  its  scope  extends  to  all  pub- 
lic entities.  In  terms  of  enforcement,  procedures,  and  rights, 
however,  this  statute  is  congruent  with  the  Rehabilitation 
Act.  Employing  the  same  analysis  used  above,  the  court 
found  that  Pottgen  did  not  meet  the  requirements  necessary 
to  qualify  for  the  protection  offered  by  the  ADA  either. 

Because  Pottgen  was  not  a  qualified  individual  under 
either  of  the  above  statutes,  his  likelihood  of  success  on 
the  ultimate  merits  of  his  claim  was  nonexistent.  There- 
fore the  district  court  erred  in  granting  him  a  preliminary 
injunction. 

School  had  no  duty  to  protect  one  student  from  harass- 
ment by  another  student.  Aurelia  D.  v.  Monroe  County 
Board  of  Education,  862  F.  Supp.  363  (M.D.  Ga.  1994). 

Facts:  G.  F.,  a  fifth-grade  student  at  Hubbard  (Geor- 
gia) Elementary  School,  harassed  a  fellow  student, 
LaShonda  D.,  during  school  hours  over  a  period  of  several 
months.  The  harassment  consisted  of  touching  LaShonda's 


breasts  and  vaginal  area,  saying  vulgar  things  to  her,  and 
making  suggestive  gestures  toward  her.  LaShonda  com- 
plained about  the  harassment  to  her  teachers.  G.  F.'s  ha- 
rassment continued,  however,  even  after  LaShonda's 
mother  complained  to  the  principal  and  the  school  board 
superintendent.  As  a  result  of  the  ongoing  harassment, 
LaShonda  suffered  mental  and  emotional  stress  and  her 
grades  dropped. 

LaShonda's  mother,  Ms.  D.,  brought  suit  against  the 
school  board,  alleging  that  its  failure  to  protect  LaShonda 
from  G.  F.'s  harassment  deprived  her  daughter  of  a  liberty 
interest  in  being  free  from  unwanted  sexual  advances  and 
maintaining  her  personal  security.  Ms.  D.  also  alleged  that 
the  school's  inaction  resulted  from  impermissible  discrimi- 
nation against  LaShonda  on  the  basis  of  her  sex  and/or  her 
race.  The  school  board  made  a  motion  to  dismiss  the  com- 
plaint on  the  grounds  that  it  failed  to  state  a  claim  entitling 
Ms.  D.  to  relief. 

Holding:  The  federal  district  court  granted  the  school 
board's  motion  to  dismiss. 

The  court  first  rejected  Ms.  D.'s  claim  that  the  school 
unconstitutionally  failed  to  protect  LaShonda.  As  a  rule, 
state  actors  have  no  constitutional  duty  to  protect  citizens 
from  private  individuals,  and  the  school  here  had  no  duty  to 
protect  LaShonda  from  G.  F.  A  duty  to  protect  arises  only 
where  there  is  a  special  relationship  between  the  state  and 
the  citizen,  specifically,  where  the  state  maintains  custody 
of,  or  control  over,  an  individual.  Students  are  not  in  the 
custody  of  a  school  during  school  hours  even  though  atten- 
dance is  mandatory  and  the  school  acts  with  the  authority 
of  a  parent  during  school  hours.  Parents  remain  the  primary 
custodians  of  a  student,  because  parents  choose  where  to 
educate  their  children,  and  children  are  at  school  for  only  a 
limited  amount  of  time  each  day. 

Next,  the  court  addressed  Ms.  D.'s  argument  that  the 
school's  failure  to  protect  LaShonda  violated  Title  IX, 
which  prohibits  discrimination  on  the  basis  of  sex  in  the 
provision  of  educational  services  in  federally  funded  pro- 
grams. Finding  that  the  Monroe  County  Board  of  Educa- 
tion was  not  a  federally  funded  institution,  the  court 
dismissed  this  claim  also. 

Finally,  the  court  addressed  the  claim  of  racial  dis- 
crimination. This  claim  arose  from  the  fact  that  the  school 
had  disciplined  G.  F.  when  he  struck  a  white  student  but 
imposed  no  punishment  on  G.  F.  for  his  harassment  of 
LaShonda,  a  black  student.  Because  the  plaintiff  had  not 
alleged  that  this  discrepancy  resulted  from  a  school  policy 
rather  than  from  an  oversight,  school  officials  could  not  be 
held  liable  for  racial  discrimination. 

Possibility  that  general  legislation  establishing  conditions 
for  creation  of  new  school  districts  violates  the  Establishment 
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Clause  does  not  justify  an  injunction.  Grumet  v.  Cuomo. 
162  Misc.  2d  913  (1994). 

Facts:  The  Village  of  Kiryas  Joel  is  made  up  en- 
tirely of  Jews  belonging  to  the  Satmar  Hasidim  sect.  The 
sect  is  a  highly  conservative  branch  of  Judaism  that  em- 
phasizes traditional  ways  and  eschews  most  features  of 
the  modern  world.  A  1989  New  York  statute,  Chapter 
781,  granted  the  village — and  only  the  village — the  right 
to  establish  an  independent  school  district  within  village 
lines. 

Under  both  federal  and  state  law,  the  state  is  required 
to  provide  all  disabled  children  within  the  state  a  free  ap- 
propriate public  education.  The  purpose  of  allowing  Kiryas 
Joel  to  form  its  own  school  district  was  to  enable  the  vil- 
lage to  receive  public  funding  to  serve  the  disabled  stu- 
dents within  the  village.  Prior  to  establishment  of  this 
school  district,  disabled  students  from  Kiryas  Joel  were 
placed  in  public  schools  outside  the  village  and  suffered 
trauma  because  of  the  extreme  divergence  between  the 
culture  of  their  family  and  community  and  the  culture  of 
the  public  school. 

The  United  States  Supreme  Court  found  Chapter  78 1 
an  unconstitutional  delegation  of  governmental  power  to 
a  religious  institution  in  violation  of  the  Establishment 
Clause.  [Board  of  Educ.  of  Kiryas  Joel  Village  School  Dis- 
trict v.  Grumet,  et  al.,  1 14  S.Ct.  2481  (1994);  see  the  sum- 
mary in  School  Law  Bulletin  25  (Summer  1994):  24.]  After 
this  decision  was  handed  down,  the  New  York  State  leg- 
islature enacted  Chapter  24 1 ,  a  law  giving  all  municipali- 
ties meeting  certain  objective  nonreligious  criteria  the 
power  to  organize  new  union-free  school  districts  when  the 
educational  interests  of  the  community  require  it.  The  cri- 
teria set  out  in  the  statute  relate  to  student  enrollment  and 
school  district  wealth  and  are  designed  to  ensure  the  viabil- 
ity of  both  the  new  school  district  and  the  existing  school 
district. 

Pursuant  to  this  statute,  the  Village  of  Kiryas  Joel 
established  a  new  school  district.  Despite  having  the  power 
under  the  statute  to  operate  an  entire  system  of  public 
schools,  the  village  operated  only  a  school  for  its  students 
with  disabilities.  In  contrast  to  the  rest  of  the  village's 
schools,  which  were  private,  the  public  school  for  the  dis- 
abled was  not  segregated  by  sex,  did  not  have  any  religious 
decoration  or  symbols,  and  taught  a  secular-  curriculum.  At 
the  date  of  this  opinion,  Kiryas  Joel  was  the  only  munici- 
pality to  have  established  a  new  school  district  under 
Chapter  241. 

Louis  Grumet  and  Albert  Hawk  sought  a  temporary 
order  enjoining  funding  and  operation  of  the  Kiryas  Joel 
school  district  pending  a  court  ruling  on  the  constitution- 
ality of  Chapter  241. 


Holding:  The  Supreme  Court  of  New  York  refused 
to  issue  the  injunction. 

In  order  to  prevail  in  a  request  for  a  preliminary  in-    ( 
junction,  the  moving  party  must  show  ( 1 )  likelihood  of 
success  on  the  merits;  (2)  irreparable  injury  absent  the 
grant  of  the  injunction;  and  (3)  that  the  balance  of  equities 
is  in  the  plaintiffs'  favor  and  outweighs  the  public  interest. 

Plaintiffs  failed,  first,  to  show  a  likelihood  of  ultimate 
success  on  the  merits.  The  court  emphasized  that  in  holding 
Chapter  781  unconstitutional,  the  U.S.  Supreme  Court  fo- 
cused on  the  fact  that  it  singled  out  a  religious  entity, 
Kiryas  Joel,  for  special  treatment  and  contained  no  assur- 
ances that  equivalent  groups — both  religious  and  nonreli- 
gious— would  receive  equal  treatment.  Chapter  241,  on  the 
other  hand,  established  objective  nonreligious  criteria  mak- 
ing it  possible  for  any  qualifying  municipality  in  New  York 
to  establish  a  school  district.  The  fact  that  Kiryas  Joel  is  the 
only  village  so  far  to  qualify  does  not  invalidate  the  statute. 
Plaintiffs  must  first  show  that  no  other  municipality  could 
or  will  qualify;  that  is,  they  must  show  that  the  facial  objec- 
tivity of  the  statute's  criteria  is  only  pretextual. 

The  plaintiffs  also  failed  to  show  that  they  would 
suffer  irreparable  damage  if  the  injunction  did  not  issue. 
They  argued  that  the  state  funds  expended  now  for  the 
operation  of  the  Kiryas  Joel  school  district  would  be  un- 
recoverable if  Chapter  241  is  later  declared  unconstitu-  / 
tional,  and  that  they,  as  taxpayers,  would  suffer.  The  court 
rejected  this  argument,  noting  that  whether  or  not  the  dis- 
abled students  of  Kiryas  Joel  were  allowed  to  attend  school 
in  their  own  district,  the  state  would  still  be  obligated  to 
expend  the  same  amount  ensuring  that  they  received  a  free 
public  education  elsewhere.  The  issue,  the  court  stated, 
was  not  whether  the  state  would  expend  money  to  educate 
the  disabled  students  of  Kiryas  Joel  but  where  the  money 
would  go.  The  plaintiffs,  therefore,  failed  to  articulate  any 
cognizable  harm. 

Finally,  the  plaintiffs  did  not  show  that  the  equities 
of  the  case  favored  them  and  outweighed  the  public  in- 
terest. Given  that  the  disabled  children  of  Kiryas  Joel 
would  be  provided  a  free  public  education  outside  their 
district  if  operation  of  their  district  is  enjoined,  no  benefit 
inures  to  the  plaintiffs  if  the  injunction  issues.  The  detri- 
ment to  the  disabled  children  of  Kiryas  Joel,  however,  is 
significant:  These  children  have  been  shown  to  suffer  se- 
rious trauma  when  placed  in  schools  outside  their  com- 
munities. In  addition,  enjoining  Kiryas  Joel  from 
operating  its  school  for  the  disabled  also  could  displace 
teachers  employed  there  and  disrupt  educational  continu- 
ity for  the  students  there.  The  court  found  no  justification 
for  causing  such  hardships  when  the  plaintiffs'  chance  of  { 
success  on  the  merits  was  so  slim.  ■ 
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